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CULTURAL DIFFERENCE AND INTERNATIONAL LAW:
THE LEAGUE OF NATIONS AND ITS TWO VISIONS OF THE NATION—STATE
ANTONY ANGHIE*

1. Introduction

The classic problem which has confronted the discipline of international law since the
prevalence of positivist jurisprudence at the end of the nineteenth century is the
problem of how order is created among sovereign states. Many of the greatest works of
international law have been devoted to resolving this central issue—and the many other
issues that it generates, such as the nature and source of obligation in international law.
The purpose of this short paper is to suggest that it might also be useful to see
international law as being preoccupied with the question of resolving the problem, not
only of order among sovereign states, but also the problem of what might be termed
“ cultural difference’. | seek to examine this theme by looking at the inter—war period
during which time this problem assumed two different forms. First, the lawyers of the
League had to address the problem of nationalism in the new states of Eastern Europe.
Here the problem of difference assumed the form of the problem of how international
law and institutions could ensure that different ethnic groups within the one territory
could live in peace. Second, the League had to confront ‘colonial problems', which
involved managing relations between two disparate cultural groupings understood as
being the = civilized' Europeans and the uncivilized © non—Europeans'’; this had to be
achieved in the context of all the changes that had occurred in international thinking
and relations following the First World War. The problems of cultural difference
acquired a particular significance because, as the following discussion attempts to

suggest, issues of culture were intimately connected with issues of sovereignty.

* Professor of Law, S.J.Quinney School of Law, University of Utah; my sincere thanks to
Professors Onuma Yasuaki and Nakatani Kazuhiro for the great kindness they
unfailingly extended to me in my time at the University of Tokyo. Aspects of this paper
were presented to the Comparative Law and Politics Seminar at the University of Tokyo,
to the Kyushu Association of International Law, and at Hokkaido University, and my
thanks are due to the participants at those events and, in particular, to Professors
Onuma Yasuaki, Teraya Koji, Yanagihara Masaharu and Komori Teruo for making

those events possible, and, equally importantly, for their very useful comments.



In attempting to resolve these two major problems the League lawyers created two
different regimes which embodied two different understandings of the character of the
nation—state. The problem of nationalism and minorities was to be addressed by the
Minority Treaty System of the League. Colonial problems were to be addressed by the

Mandate System of the League of Nations.

My interest here lies in sketching the connections between the League's understanding
of the particular character of the problem of difference in each of these regimes, and the
technologies developed by international law and institutions for addressing the specific
problem. This might in turn enable an understanding of the legacies of these two great
League experiments in nation — building for contemporary international law and

relations.

2. The League of Nations and the New International Law

By the beginning of the First World War, positivist jurisprudence, as expertly
propounded by scholars such as Lassa Oppenheim, had established itself as the pre—
eminent methodology of a modern, scientific international law.! After the tragedy of the
war, however, positivism, with its emphasis on sovereign will as the basis of the whole
international system, was attacked from a number of perspectives. Its exaltation of the
absolute rights of sovereigns—including the right to go to war—was seen as having
contributed to the conflict. Further, its claims to being an autonomous science, unlike
naturalism, made it appear amoral and deficient. Thus, the jurists of the inter—war
period who set about the task of creating a new international law, which seems to follow

inevitably all major wars,2 attacked positivism at a number of different levels.

It was no longer possible, after the positivist critique of naturalist international law, to
re—establish an international law entirely based on naturalist premises. Rather, the
lawyers of the inter—war period sought to create a pragmatic international law3. This

project, which drew its inspiration from the social sciences rather than naturalism,

1 Lassa Oppenheim, International Law (1905).

2 David Kennedy, The Move to Institutions, 8 CARDOZO L. REV. 846 (1987).

3 American jurists were prominent in this project. See eg. Roscoe Pound, Philosophical
Theory and International Law 1 BIBLIOTECA VISSERIANA 73 (1923) ; Manley
Hudson, The Prospect for International Law in the Twentieth Century X(4) CORNELL
L.Q. 419 (1925); for an important overview of this contribution, see Samuel J. Astorino,
The Impact of Sociological Jurisprudence on International Law in the Inter—War
Period: the American Contribution 34 DUQ. L.REV. 277 (1996).



attempted to create an international law which was responsive to social and political
realities, on the one hand, and which would seek to further social purposes on the other.
What was required, then, was what might be termed a “ sociological jurisprudence'. It
was only through such a jurisprudence that it seemed possible to create a new

international law# which was both ethical and effective.

The other major development of the period which promised to alter the whole character
of international law and relations was the emergence of a new actor in the international
arena, the universal international institution, the League of Nations. The League
promised to further international co—operation at a number of different levels, in
addition to establishing various protections against aggression. For these purposes, it
developed a number of new doctrines and techniques which were unavailable to
positivist jurists, who could only play the passive role of identifying and articulating the
rules of international law, and who did not see themselves as changing the international

system in any profound way.

Given that sovereignty is the central concept of international law, it was inevitable that
the inter —war jurists attempted to articulate new versions of sovereignty which
departed from the dangerous positivist notions of an absolute sovereign. For positivists,
sovereignty is understood in formal terms as a set of competences, of rights and duties,
and international law consists of identifying what rights and duties apply to and arise
from a particular situation. Positivism, further, was emphatic in asserting that what
occurred within the territory of a sovereign state was entirely within the domestic
jurisdiction of that state. This classic principle, which endured in the inter—war period,

is stated by McNair
In consequence of its internal independence and territorial supremacy, a State can
adopt any constitution it likes, arrange its administration in a way it thinks fit, enact

such laws as it pleases...5

The basic concepts and techniques of positivism survived the challenges of the new

4 Alejandro Alvarez, The New International Law, 15 TRANSACTIONS OF THE

GROTIUS SOCIETY 35 (1929).

5 Oppenheim, International Law (Sir Arnold McNair, ed., 4th ed. 1928). at 250. Of
course, this general principle was subject to a number of notable exceptions; thus a state
had to comply with international rules in its treatment, for example, of foreign
diplomats and foreign nationals within its territory.



international law and continue to play an important role in contemporary
international relations. Nevertheless, the emergence of international institutions
provided international law with a new set of resources which could be devoted to
furthering international welfare and harmony. While it did not have any legislative
power over sovereign states, it was hoped that the League would coordinate the
interests of the international community as such, and thereby prevent individual
aggression. In addition, with respect to the Mandate and Minority Treaty system, the
League was empowered, as a result of the unique circumstances arising from the War,
to play an extraordinary role in managing and administering various territories—for
the purposes of this article, the Mandate Territories and the states of Eastern Europe
which were subject to the minority treaty regimes. With respect to these territories, the
League was empowered, to varying degrees, to enter into the interior realm of the
territory and, equally importantly, to attempt to devise a sociological foundation for
what was imagined to be a functioning nation—state. However, the character of that
sociological foundation, and the techniques used to create it, acquired two very different
forms, as an examination of the broad provisions of the Mandate System and the

Minority Treaty System reveal.

3. The Minority Treaty System

The broad claim of nationalism, that every distinct nation—distinct because of religion,
history, language —should strive towards achieving sovereign statehood has generated
considerable tension in multi—national states. While nationalism emerged prominently
in the nineteenth century, the religious and racial conflicts which were the cause of most
nationalist struggles occurred, of course, in much earlier times. Religious and cultural
tensions had led to many of the most devastating wars experienced by Europe in the
sixteenth and seventeenth centuries. The Thirty Years War, fought along religious lines,
extended throughout much of Western Europe. The Peace of Westphalia, which brought
this war to an end, is heralded by virtually all international lawyers as signifying the
birth of international law and the modern state system.8 Sovereign, secular states
became the primary unit of international relations as a result of the Peace. Thus,
arguably, even the most traditional and orthodox versions of sovereignty doctrine

characterize it as having emerged as a means of mediating in conflicts between groups

6 See for example, Louis Henkin et.al. International Law: Cases and Materials (2d ed.
1987); On the peace of Westphalia generally see Leo Gross “ The Peace of Westphalia
1648—1948', 42 Am.J.Int'l.L. 20 (1948).



belonging to different cultural entities. Nevertheless, the significance of this theme has
not been sufficiently developed. This is in part, perhaps, because the purpose of the
scheme was, precisely, to banish religious difference as an important conceptual tool

with which to view international relations.

Nationalist violence resulting from the attempts of peoples in Eastern European
claiming to belong to distinct cultures to free themselves of foreign, imperial domination,
had been a significant cause of the Great War of 1914—1918. Thus the League of
Nations, regarded the resolution of the problem of nationalist conflict to be among its

primary tasks.”

The League sought to accommodate the nationalist claim which, in its simplest form,
argued for one nation, one state by creating a number of new states in Eastern Europe
and ensuring, as far as possible, that state boundaries corresponded with national
groups. This initiative was largely dictated by the views of President Wilson of the
United States who asserted the principle of self—determination as a means of achieving
this, and who declared that < Self—determination is not a mere phrase, it is an

imperative principle of action which statesmen will henceforth ignore at their peril'.8

The intricately multicultural nature of a number of states such as Poland defied any
attempts to encapsulate distinct peoples in separate territorial units. As a consequence,
the League subjected these states to the minority treaty system by which cultural
minorities within a state were provided with a system of internationally administered

protection.

The broad idea animating the League, both in the creation of the new states of Eastern
Europe, and the minority treaty system was that the cultural identity of particular

peoples had to be protected and respected in order to prevent a repeat of the tragic

7 Works on the subject include the classic by C.A.Macartney, National States and
National Minorities (1934 —reissued 1968); Jacob Robinson, Were the Minorities
Treaties a Failure? (1943); P.de Azcarate, League of Nations and National Minorities
(Eileen E. Brooke trans. 1945); contemporary scholarship on the period is constituted
primarily by the pioneering work of Nathaniel Berman. See Nathaniel Berman, ‘A
Perilous Ambivalence: Nationalist Desire, Legal Autonomy, and the Limits of the
Interwar Framework' 33(2) Harv.Int'l.L.J. 353 (1992); Nathaniel Berman ‘But the
Alternative is Despair: European Nationalism and the Modernist Renewal of
International Law' 106 Harv.L.R. 1792 (1993)

8 Macartney, at 190.



events which led to the World War. Within the treaty states, then, international lawyers
had to devise a means of reconciling the claims made by different national groups
within the one territorial state, each of which claimed to be culturally distinctive and
therefore entitled to be sovereign. The problem of cultural difference, as it emerged in
the context of the minority treaty system, took the form of the problem of how
international law was to manage the rival nationalisms of the majority culture (which
was understood by the League to control the state) and the minority cultures within

these new states.

The minority protection regime was created by specific treaties between the ‘new states'
which emerged from the First World War, and the ‘Principal Allied and Associated
Powers' which consisted of the victorious powers. The Polish treaty was the first to be
formulated; it was concluded on June 28 1919.° This became, the model for all

subsequent minority treaties, although modifications were made in many cases.

The treaties embodied three basic sets of rights, all of which can be seen as attempting,
in different ways, to mediate within and resolve the problem of cultural difference. The
first set of rights focused on questions of nationality. These were necessitated by the fact
that Poland, with its newly established boundaries, now contained German, Austrian,
Russian and Hungarian nationals. Article 3 of the Treaty outlined the options available
to these nationals; they could either choose to become Polish or else adopt any other
nationality available to them in accordance with the terms of the treaty. Complex issues
arose as to who could exercise these options and in what circumstances. The second set
of rights could be termed ‘equality rights', the basic civil and political rights embodied in

liberal democratic constitutions. Hence Article 2 of the Treaty stated that:

Poland undertakes to assure full and complete protection of life and liberty to all
inhabitants of Poland without distinction of birth, nationality, language, race or

religion.10

Equality before the law regardless of race, language or religion was provided for by
Article 7.
Article 8 stated in part that:

9 Robinson at 25. See ‘The Polish Minorities Treaty Between the Principal Allied and
Associated Powers and Poland' June 28, 1919, 225 Consol.T.S. 412 [hereinafter ‘Polish
Minorities Treaty'].

10 Article 2, Polish Minorities Treaty



Polish nationals who belong to racial, religious or linguistic minorities shall enjoy the

same treatment and security in law and in fact as the other Polish nationals.

While this appears to be orthodox enough, the statement ‘in law and in fact' became
extremely problematic in subsequent cases. Finally, special provisions were made for
minorities. Article 9 basically provided that in towns where ‘a considerable proportion of
Polish nationals are of other than Polish speech’, the public education system was to
provide instruction in the language of the minority. Similarly, such minorities were to be
given a proportion of the public funds made available for ‘educational, religious or
charitable purposes'. These regime thus created represents a radical departure from
classic ideas of sovereignty and an important step in the evolution of international
human rights law, as these sovereign states subjected to the regime were now exposed

to international scrutiny with regard to their treatment of minorities.

These provisions embodied a number of tensions and competing views on the character
of minority protection, the significance of cultural identity and, in the final analysis, the
purpose of the Minority Treaty regime. Many of the drafters—English and American
lawyers and jurists were prominent in the drafting process — acted on liberal
assumptions and were of the view that minorities were seeking equality, a goal which
could be essentially achieved through the provisions ensuring the civil and political
rights of minorities including, most prominently, the norm against discrimination. Seen
in this way, the problem of difference could be resolved by norms prohibiting
discrimination. As a further concession to the peculiarities of the multi—national state,
however, the drafters included the provisions on culture—relating to education and the
maintenance of cultural institutions. This measure, however, fell short of providing
minorities with any rights to political autonomy, as it was feared that this would

promote the emergence of a group identity which would eventually demand secession.

The vague provisions of the minority treaty system raised complex issues as to when it
could be said that a state had fulfilled its obligations under the treaty. For example,
when a state undertook to provide a minority with ‘the same treatment and security in
law and in fact' as it offered to the majority population, did this mean that the state was

required to take special measures, something akin to affirmative action, to ensure this



equality? What was the standard by which equality could be assessed?1!

These questions inevitably impinged on the larger issue. What was the ultimate
purpose of the minority treaty system? What was the relationship it envisaged between
the majority and minority cultures? Here, there were at least three major frameworks
suggested: 1) Interpreting the minority rights provisions in their most expansive terms,
it was argued that, by enabling the preservation of minority cultures, they were in effect
creating a ‘state within a state'. This argument was put most forcefully by the states
which were required to establish the regimes in their territory, and which protested that
their sovereignty was profoundly impaired as a result; 2) The Assimilationist thesis, by
contrast, saw the regime as being a transitory measure designed to enable their gradual
assimilation into the larger community —thus resolving the problem of ethnic conflict;
and 3) The “Communities living in Harmony' thesis represented the intermediate
position, which was espoused by the League Council, which argued that if minority
rights were effectively protected, then minorities would live in harmony with the

majority without being driven to seek their own state.12

The problem of cultural difference threatened to destroy the multicultural state and
thereby, undermine international stability. Despite all the new technologies applied to it
and despite the extensive deliberations of the Permanent Court of International Justice
(PCI1J) which gave a number of advisory opinions on the meaning and effect of the
minority treaties, however, the problem of cultural difference, as it manifested itself in
the minority treaty system, defied easy resolution, not least because no clear agreement

existed as to what the relationship between majority and minority cultures should be.

4. The Mandate System of the League of Nations

The Mandate System was devised in order to provide internationally supervised
protection for the peoples of the Middle East, Africa and the Pacific who had previously
been under the control of Germany or the Ottoman Empire, the powers defeated in the
First World War. President Wilson opposed the attempts to make these territories the

colonies of the victorious Allied Powers. Instead, he proposed the creation of the

11 See Advisory Opinion, Minority Schools in Albania Case, 1935 PCIJ (ser A/B) April 6,

1935.

12 On these different understandings of the minority treaty system, see Macartney, 270
ff and Robinson, 25 ff.
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Mandate System, whose essential purpose was to protect the interests of ‘backward
peoples'. This was to be achieved by appointing certain states, officially designated as
mandatories, as administrators of these territories on behalf of the League, and

subjecting these mandatories to the League's supervision.

The primary and general substantive obligation undertaken by the mandatory power is
stated in sub—section 1 of Article 22 of the League Covenant, which enunciates the

concept of a “ sacred trust for civilization':

1. To those colonies and territories which as a consequence of the late war have ceased
to be under the sovereignty of the States which formerly governed them and which are
inhabited by peoples not yet able to stand by themselves under the strenuous conditions
of the modern world, there should be applied the principle that the well—being and
development of such peoples form a sacred trust of civilization and that securities for

the performance of this trust should be embodied in this Covenant.13

The phrase <“ people not yet able to stand by themselves' suggested that this
arrangement was temporary, and it was generally understood that Mandatory powers
were required, to promote both the welfare and self—government of mandate peoples.14
Indeed, it was contemplated that certain Mandate territories, such as those of the

Middle East, would become independent sovereign states.

The Mandate Article provided for a three tiered system of administration as Mandate
territories were classified according to their degree of advancement. The non —
European territories of the former Turkish Empire were classified as “ A’ mandates
whose “existence as independent nations can be provisionally recognized'; German
territories in Central Africa were placed within the “ B' regime, and South—West Africa
and the Pacific territories under the “C' regime.The Mandate System, like so many
innovations of the inter—war period, was seen as a departure from the evils of the
nineteenth century system of international law and relations. Whereas nineteenth
century positivist international law had legitimized colonialism and the exploitation of

the natives, the new international law sought to protect them through appropriately

13 LeAGUE OF NATIONS COVENANT art.22 para. 1—2.

14 Thus Hall asserts that “ self—government is the central positive conception set out
in Article 22 of the League Covenant'. H. Duncan Hall, Mandates, Dependencies and
Trusteeship (1945). The classic, most comprehensive work on the mandate system is
Quincy Wright, Mandates Under the League of Nations (1930).
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designed international institutions. A further subtle, but significant shift occurred in
the way in which non—European states and peoples were characterized. Whereas the
nineteenth century jurists had established an explicitly cultural division between
civilized and uncivilized states which they deployed for the purpose of excluding non—
European states and rendering them non—sovereign, the Mandate System formulated
the relationship as being, broadly, between the < advanced' (European) and = backward'
(non—European) peoples who were “ not yet able to stand by themselves'. The broad
duties articulated by Article 22 of the League Covenant were interpreted in the context
of the more refined ideas of the proper duties of any colonial power—that of discharging
the dual mandate of ensuring both the material progress of the peoples of the mandated
territories, and their moral and political development. These more liberal—humanist
conceptions of the civilizing mission which were articulated in their fullest form after
the war,15 represented a new way of conceptualizing the difference between Europeans
and non—Europeans, and we see in the Mandate System the gradual emergence of a
distinction based not only on ‘civilizations', but on economic factors. The mandate
peoples and territories were thus seen in economic terms, and the technologies
developed by the League were directed towards alleviating that condition of economic
backwardness. It was understood, furthermore, that the mandate experiment could in
time extend beyond the mandate territories alone, and could provide important
guidance for the management of relations between European and non—European states

in general.

The fundamental paradox, however, was that even while the Mandate System
proclaimed that it was inaugurating a new relationship between advanced and
backward states, the assumption remained that mandate territories would play the
same economic role as colonial territories. Thus Lord Lugard, who became a prominent
member of the Permanent Mandates Commission (PMC), had asserted that ‘the
democracies of today claim the right to work, and the satisfaction of that claim is
impossible without the raw materials of the tropics on the one hand and their markets
on the other'.16 Thus, it could be argued, when seen in economic terms, the purpose of
the mandate system was not so much to dismantle colonialism, as to reproduce it with a
new set of ideological justifications which derived from the liberal —humanist sentiment

of the time, and a new set of legal techniques created by international institutions.

15 The concept of the dual mandate had been magisterially elaborated by Sir Frederick
Lugard, in his classic work, THE DUAL MANDATE (1922).
16 Lugard, The Dual Mandate, p. 61.
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Unlike the minority treaty system which ostensibly aspired to protect and strengthen
the cultural identity of various nationalist groups, the Mandate System essentially
sought to transform, to civilize the backward peoples of the mandate territories. The
universalizing mission of nineteenth century, positivist international law had been
completed to the extent that the status of virtually all peoples and territories, was now
determined in accordance with that European international law. The Mandate System
represented a further and more intrusive stage of the universalizing mission as it
legitimized international law's presence within the dependent territory itself. As a
consequence, a European/Western based international law regulated not only the
relations between states, but, in the case of the mandate territories, relations within

those societies.

Equally significantly, the mandate system, was based on the premise that it was
possible to formulate and realize a universal model of self—government and the nation
state. This followed from the League's assumption that all the disparate mandate
territories, spreading from the Middle East, to Africa and the Pacific, were to be
directed towards the broad ideal self—government. At a more practical level, the
validity or otherwise of mandatory policies could not be assessed by the League without
the formulation of such a model. Given this constellation of ideas, the Mandate System
problematized, in an unprecedented way, a series of questions: what is the universal
nation—state that the mandate territories were to become? What should be the political,

economic and social structure of such a state?

The League created a number of new techniques in an effort to fulfil its ambitions and
resolve these problems. First the League—acting through the PMC— developed a
complex system of information gathering in order to ascertain the economic, social and
political characteristics of a territory; essentially, the League attempted to render these
territories completely transparent and visible to international scrutiny and
management. Second, the League developed a set of standards against which the
information it had gathered could be interpreted and assessed. These standards were
used to determine the economic and social progress of a territory and, further, to
formulate regulations for the governance of those territories. As a consequence of this,
the nation—state that the Mandate System was striving to create was understood, not
merely as a juridical status, but as a massive complex of standards and regulations

which represented the sociological, economic and political criteria that a territory had to
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satisfy in order to become a functioning, independent, nation—state.. The mandate
regime constituted the basic framework governing all aspects of the administration of
the territory. The League's entry into the interior of the colonized territory, together
with its ambition to reconstruct the sociological basis of the state, generated novel and

more detailed elaborations of sovereignty doctrine.

Most significantly, every aspect of the social, economic and political life of the mandate
territory became subject to the scrutiny of the PMC, ranging from the labor practices of
the natives to their customs and their political institutions, to land tenure systems,
external revenues, order and justice. Consequently, precisely because the PMC had
access to the interior social life of the mandate territory and, further, the new
technology of standards, it was possible to apply the categories of ‘advanced' and
‘backward' to every aspect of the social life of the mandate territory, this with the
purpose of transforming the ‘backward' into the ‘advanced'. Crucially, however, this
project operated with the overall purpose of furthering the particular type of economic
development that the League envisaged for the mandate territories, economic
development which was essentially a reproduction of colonial economic relations. Thus
extensive labor regulations were promulgated to attempt to make the native more
productive, and the entire character of the self—government which the Mandate
System ostensibly promoted was shaped by this powerful imperative of economic

development.

The problem of difference as it emerged in the Mandate System acquired a new and
more powerful character not only because it could apply to every aspect of the interior
life of a non—European state. Furthermore, in terms of achieving normalization, it
aspired to a universality which colonial powers could never achieve. Colonial territories
were governed according to the specific views and policies of the controlling colonial
powers; Portugal, Britain and Germany had very different approaches to colonial
administration. However, the officials of the Mandate System, precisely because they
were monitoring and gathering so much information from so many different territories
in different continents, could aspire to create a new universal science, a universal
science of colonial administration that could transcend the peculiarities of any colonial
power, and which could be used to create a ‘universal' nation state.5. Conclusion: the

Legacies of the League Experiment

The problems that the League attempted to address with such innovative techniques

14



continue to play a prominent part in contemporary international relations. These
problems are especially acute in the many post—colonial states in Africa and Asia
which have been overwhelmed by the challenges of achieving national unity in the

midst of ongoing ethnic conflict, on the one hand, and development on the other.

One way of appreciating the significance of the problem of cultural difference is by
noting the different doctrines and technologies that international law develops in an
attempt to deal with the problem of nationalities. In doctrinal terms, the problem of
nationalities has resulted in the formulation of a concept of self—determination which
is still being debated and reconsidered. In addition, human rights provisions, such as
Article 27 of the International Covenant on Civil and Political Rights, which have been
devised for the protection of minorities, but such provisions have arguably diminished
the protections that existed in the minority treaty system which appear to have been
perceived as encouraging a cultural autonomy which could have resulted in promoting
intense nationalisms. Emerging norms of democratic governance and autonomy rights
could be seen as further attempts to address these problems: thus for example, it could
be argued that if democracy became a reality in many countries, this would ensure the
participation of minorities in the political process, and hence diminish ethnic tensions.
But these norms leave unresolved the issue of whether, for example, minorities should
be given special political rights, such as the right to autonomy, to make such
participation effective. In the final analysis, perhaps, it is only through political
negotiation together with adherence to the basic principles of human rights that some
sort of settlement may be reached. Despite all these efforts, tragically, ethnic conflict is
a powerful presence in much of contemporary Asia, Africa and Eastern— Europe.
International law continues, then, to struggle with the problem of how to deal with
cultural differences within states, how to mediate and settle the conflicts between
different national groups within the one state making competing claims to territory and

sovereignty.

In the case of the division between the advanced states and the backward states, the
division in our time between the developed and the underdeveloped, the problem has
resulted in the project of achieving ‘development’. The mandate system has been
replaced by global international financial institutions (IFls), the World Bank and the
International Monetary Fund, which have adopted many of the same basic techniques

as the mandate system to manage third world countries??. If the policies of development

17 1 have elaborated on this theme in Antony Anghie, 7ime Present and Time Past:

15



prescribed by these institutions is defective, however, then the dynamic is endless, for
each development initiative merely compounds the problem of poverty; and this in turn
generates new initiatives which have a different focus, as witnessed by the shift by the
IFIs, and especially by the World Bank, from dealing with purely economic issues, to
political issues such as the questions of good governance. Nevertheless, the construction
of the difference—which in effect represents a deviation from a western norm which
must in some way be bridged, through a process of normalization—is crucial to the
creation of new technologies and doctrines in international law and institutions, and an

enormous expansion in their jurisdiction.

But it is not only in terms of understanding how international law continues to attempt
to resolve the problem of difference that this problematic is important. At a more
theoretical level, by shifting from the paradigm of order among sovereigns to the
problem of cultural difference we might better understand the specific mechanisms of
the colonial encounter, and the role of that encounter in the development of
international law. At the end of the nineteenth century, non European states were
declared by positivist international law to be uncivilized and therefore lacking in
sovereignty. In effect, then, the paradigm of order among sovereigns prevents us from
inquiring into the vital questions of how certain (European) entities were regarded as
sovereign while other (non—European) were not; how these non—sovereign entities
were gradually absorbed into a “ universal' international law, and the terms on which
this occurred. It is through an examination, by contrast, of the issue of cultural
difference that we could begin to inquire into the legal aspects of the colonial encounter,
as the imperial idea that fundamental cultural differences divided the European and
non— European worlds was profoundly important to the colonial project in a number of
ways: for example, the characterization of non—European societies as backward and
primitive legitimized European conquest of these societies and justified the
extraordinary measures colonial powers used to civilize them. The mandate system
illustrates many of these themes. The civilizing mission, which was central to the
project of creating a universal international law, was animated, then, by a specific form
of what might be termed the dynamic of difference: first, a non—European entity is
characterized as backward, uncivilized or violent; second, international law creates the
technologies to civilize or pacify this entity; and third, it develops sanctions and

enforcement mechanisms to discipline this entity and absorb it into the expanding

Globalization, International Financial Institutions and the Third World 32(2) New York
University Journal of International Law and Politics (2000).
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realm of international law. This dynamic is evident in certain versions of contemporary
international law doctrines relating, for example, to legitimate governance, human
rights, and development. The intimate link between culture and sovereignty is
suggested by the fact that, as a study of nineteenth century international law and its
application to colonialism makes clear, it is by establishing its cultural status as a
civilized state that a non—European state could aspire to become a member of the
family of nations as an equal, sovereign state. In the mandate system, this project goes
a stage further, whereby international law, now applies the new technologies of
international institutions to civilize the backward peoples of those territories in order to

prepare them for entry into the family of nations.

The two great experiments in nation—building undertaken by the League suggest two
ways of understanding the relationship between the problem of cultural difference and
the emergence of sovereignty. In the case of the minority treaty system, sovereignty was
intended to embody a dictinct culture: and the existence of different cultures within the
one territory required the formulation of a minority protection regime which was at
least nominally intended to preserve the identity of that minority. In the mandate
system, by contrast, sovereignty was based, not on the principle of cultural
distinctiveness itself although many nationalist groups in Africa and Asia seized on
Wilson's statements to assert their own claims to statehood but on achieving, basically,
a particular type of culture, Western < civilization'. In more recent times, the whole
problem of cultural difference has assumed a new form whereby certain states have
used the vehicle of sovereignty to express their own cultural identities—the cultural
relativism debate has been the most notable expression of this trend.18 The problem of
cultural difference, then, continues to present itself in both old and new versions, and

poses formidable challenges to the development of international law and institutions.

18 See Onuma Yasuaki, Towards An Intercivilizational Approach to Human Rights, 7
Asian Yearbook of International Law 21 (1997) for an account of this debate and an
attempt to suggest some ways of addressing the many challenges it presents. See also
Karen Engle, Culture and Human Rights: the Asian Values Debate in Context, 32(2)
New York University Journal of International Law and Politics (2000).
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TOWARDS A RADICAL THIRD WORLD APPROACH TO
CONTEMPORARY INTERNATIONAL LAW*
B.S.CHIMNI*

I Introduction

In this article | hope to outline a radical third world approach to contemporary
international law. The underlying assumption is that there is no unique third world
approach to contemporary international law. There are only third world approaches.
The situation is no different from the west where there are several theories of and about
international law: liberal, realist, policy oriented, feminist, post modern etc. It is
important to affirm the absence of a unique approach for an important reason. Third
world approaches are often neglected for not meeting the demand of articulating an
approach that is completely distinct from western approaches to international law. Thus,
for example, if you articulate a critical approach to contemporary international law, the
reaction often is that surely it is no different from the critical legal studies approach. If
it is a liberal critique it is subsumed under the western liberal approach to international

law. And so on. In this regard Edward Said has well observed that:

... the history of all cultures is the history of cultural borrowings. Cultures are not
impermeable; just as Western science borrowed from Arabs, they had borrowed from
India and Greece. Culture is never just a matter of ownership, of borrowing and lending
with absolute debtors and creditors, but rather of appropriations, common experiences,

and interdependencies of all kinds among different cultures. This is a universal norm.!

To put it differently, the demand that third world approaches to international law

somehow present a unique indigenous perspective is impossible to meet. On the other

* This paper was first presented at a Symposium organized by the International Centre
for Comparative Law and Politics and the University of Tokyo International Law
Seminar on July 6, 2002. Later in the month it was also presented at a meeting of the
Kyushu Association of International Law and at a symposium organized by the
Graduate School of Law, Hokkaido University. | would like to thank the participants at
these meetings for their comments. | would however especially like to thank Professor
Onuma Yasuaki and Professor Komori Teruo for their extensive comments.

** Professor of International Law, Jawaharlal Nehru University, New Delhi 110067,
India.

EMail: bschimni@hotmail.com

1 Edward W. Said, Culture and Imperialism (Alfred A. Knopf, New York, 1993) pp. 216
—217. Emphasis in original.
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hand, we can surely talk of the leading western or third world approaches to
international law. In that sense, the gist of leading western approaches is the
legitimization of dominance, whereas the essence of dominant third world approaches is
resistance and reform. However, while the story of resistance and reform to western
dominance is common to third world approaches to international law there are often
sharp differences when it comes to the nature and extent of the critique of contemporary

international law.

In articulating a radical third world approach to contemporary international law | will
proceed in the following way: First, | will briefly articulate the principal features,
strengths and weaknesses of the dominant third world approaches to international law
(TWAIL) in the first decades after decolonization (hereafter TWAIL 1). This will allow
me to distinguish the radical approach from the "mainstream" third world approach to
international law. Second, |1 will consider two alternative western visions of reform of
the present international legal order, viz.. the neo—liberal, and the more critical "new
approaches to international law" (NAIL), and contrast it with the radical third world
approach. The objective of the exercise will be to spell out, among other things, some of
the methodological and sociological assumptions which inform the radical approach to
contemporary international law and to indicate its positive agenda. The final section

contains a few concluding remarks.

Il The Third World Approach to International Law in the First Decades after
Independence (TWAIL I)

Central features

TWAIL | was articulated, among others, by Georges Abi — Saab, R.P. Anand,
Mohammed Bedjaoui, T.O.Elias, Prakash Sinha, Nagendra Singh, and J.J.G Syatauw.2

2 See Nagendra Singh, /ndia and International Law. Ancient and Mediaeval (S.Chand
and Co Pvt.Ltd, New Delhi, 1973); R.P.Anand, New States and International Law
(Vikas Publications, Nedw Delhi, 1979); S Prakash Sinha, New Nations and the Law of
Nations (A.W.Sijthoff, Leyden, 1967); J.J. G. Syatauw, Some newly established Asian
States and the development of international law (Martinus Nijhoff, The Hague, 1961);
T.O.Elias, New Horizons in International Law (Martinus Nijhoff, Dordrecht, 1992) 2nd
edition; Africa and the Development of International Law (Martinus Nijhoff, Dordrecht,
1972); Georges Abi—Saab, "The Third World and the International Legal Order", in
Revue Egyptienne de Droit International vol. 29 (1973) pp. 27 —66; Mohammed
Bedjaoui, Towards a new international economic order (UNESCO, Paris, 1979).
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If one is permitted to generalise, it is possible to identify eight features which were

common to the writings of TWAIL 1.3

First, it traced the history of colonial international law and showed how it had

legitimized the subjugation and oppression of third world peoples.

Second, it stressed that third world states were long familiar with the idea and practise
of international law, even though many of these states in the past were not sovereign

States in the modern sense.4

Third, it noted that there was nothing in their cultural and political tradition which
inhibited third world states from playing an active role in the contemporary

international legal process.

Fourth, it did not completely repudiate modern international law but called for the
trasnformation of its content to meet the concerns and aspirations of the newly

independent states and its peoples.

Fifth, it laid great stress on the principles of sovereign equality of states and non—

intervention as important shields against the intrusive politics of dominant states.

Sixth, it placed immense faith in the United Nations System to democratise
international relations. It believed that the UN system should reflect and represent the
common interests of human kind as opposed to "national interests" of individual

member states.

Seventh, it concluded that more international law was better than less. It was thought
that expanding scope of international law would help establish the rule of law in all
spheres of international life and in so far as third world states participated in the

formulation of new rules these would reflect their concerns and interests.

3 This section relies in part on my recent article "Teaching, Research and Promotion of
International Law in India: Past, Present and Future", Singapore Journal of
International and Comparative Law vol. 5 (2001) pp.368—387.

4 For the study of eurocentrism in the history of international law by a Japanese
scholar see Onuma Yasuaki "Eurocentrism in the History of International Law" in
Onuma ed., A Normative Approach to War (Clarendon Press, Oxford, 1993) pp. 371—
387.
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Eighth, it believed in the global coalition strategy to bring about the desired changes in
the content of contemporary, as opposed to colonial, international law. The non—aligned
movement (NAM) and the Group of 77 were two manifestations of the global coalition

strategy.

Strengths of the approach

In my view the first generation of third world scholars made a fundamental
contribution to the understanding of contemporary international law through defining
and articulating the attitude of the newly independent states to international law. The
new generation of third world scholars (TWAIL IlI) owe much to them. Allow me to

identify some major strengths of TWAIL I.

First, it noted the contribution of third world communities to the evolution and
development of international law. This helped destroy the myth that international law

was in some peculiar way "invented" in the West.

Second, it astutely recognized that the complete rejection of the rules of international
law was not a feasible option. Despite the anger that TWAIL | harbored against colonial
international law it showed a great deal of realism in not calling for the complete

rejection of international law.

Third, it aptly underlined the significance of the principles of sovereignty and non—
intervention for peoples who had just thrown of the colonial yoke. It recognized that if
the third world countries were not to be colonised again they would have to pursue an
independent path of development for which the affirmation of the principles of

sovereignty and non—intervention was crucial.

Fourth, TWAIL 1 correctly recognized the potential of the United Nations system to
usher in an era of change. It realized that the one state one vote formula allowed third
world states in the UN General Assembly to call for the restructuring of contemporary

international relations and law.
Fifth, it was right in believing that a global coalition of third world states alone could

provide the counter—power to seek concessions from the former Metropolitan powers.

The initial successes of NAM and the Group of 77 is testimony to this correct
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understanding.

Some weaknesses of the approach

Yet TWAIL | revealed, in my view, a number of weaknesses. | identify these below in a
bid to distinguish my radical approach (or TWAIL II) from TWAIL I. It must however be
quickly added that not all the following criticisms are applicable to each of the scholars
who collectively defined and articulated TWAIL I. Thus, for example, the earlier
writings of Bedjaoui, are relatively more critical of many inherited doctrines of modern

international law. With this caveat let me turn to the weaknesses.

First, there was an absence in TWAIL | of a deeper understanding of the phenomenon of
imperialism. It posited a simple structuring of history by which colonialism was
identified with the phenomenon of imperialism. Therefore, with the attainment of
independence the need for a fundamental critique of the structures and institutions of
global capitalism was not felt. As a consequence, while all international law issues were
approached from the perspective of the newly independent states, engendering a
critique of first world policies, this critique did not go deep enough. For it did not
concern itself with the structures and institutions of global capitalism that dictated

continuity between colonialism and neo—colonialism.

Second, TWAIL | did not closely question the culture of international law even as it
sought the transformation of its content. This was at least in part due to the fact that
the principal articulators of TWAIL | had their education in the West and were still
somewhat in awe of Western scholarship. Even as the contribution of Asian—African
scholarship to international law was being affirmed Western scholars, opposed to much
of this thinking, were treated with great reverence.> Indeed, members of TWAIL I
sought to appropriate through association the academic capital of Western scholars. It
meant that the agenda of research, and the meaning and standards of excellence of
international law scholarship were defined in the West. It in turn generated an anxiety

neurosis to be accepted by the Western peer group and set up a vicious cycle that

5 For parallels in Japan see Onuma Yasuaki, "Japanese International Law" in the
Prewar Period Perspectives on the Teaching and Research of International Law in
Prewar Japan, The Japanese Annual of International Law No.29 (1986) pp. 23—47; and
Onuma, Yasuaki, "Japanese International Law" in the Post War Period Perspectives
on the Teaching and Research of International Law in Post War Japan, The Japanese
Annual of International Law No. 33 (1990) pp. 25—53.
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continues to undermine independent scholarship in the third world.

Third, TWAIL | conceptualized the framework of international law as being neutral. It
was perceived as an empty vessel which could be filled with any content. It therefore
(with the exception of Bedjaoui) did not pay sufficient attention to the technology of
international legal process. Thus, it failed to appreciate that international law, as it had
evolved, did not offer space for a transformational project. For a whole host of doctrines,
in particular the doctrine of sources of international law, regulated the transformational
space on behalf of hegemonic states. TWAIL | also did not explore fully the deep roots of
indeterminacy in the structure and process of international law. It therefore

overestimated the liberating potential of international law.

Fourth, TWAIL I had a particular relationship to the post colonial state and its policies.
The post colonial conjuncture was seen as one in which support was to be lent to newly
independent States to transform the content of international law. As Partha Chatterjee
has noted nationalism < constituted itself into a state ideology and appropriated the life
of the nation into the life of the state'.6 Thus, “the world of the concrete, the world of
differences, of conflict, of the struggle between classes, of history and politics, now
[found] unity in the life of the state'.” The utopia it engendered “was a systems—
theorist's utopia, where the government was the perfect black box, receiving inputs
from all parts of society, processing them, and finally allocating the optimal values for
the common satisfaction and preservation of society as a whole'.8 It explains the failure
of TWAIL 1 to glance inwards (to pinpoint the class and gender divides) or to articulate
an alternative discourse of post colonial realities. It also explains the hegemony (to
revisit the theme of culture of international law) of the lawyer bureaucrat in the world

of international law.

Fifth, the discussion on international institutions was largely confined to the rules of
law which govern their legal status, structure and functioning, with matters of power
and influence left to political scientists. The nature and character of these international
institutions was sought to be understood from within a positivist legal framework with
its emphasis on formalism. No attempt was made to situate them within the larger

social order, in particular the historical and political contexts in which they originate

6 Partha Chatterjee, Nationalist Thoought and the Colonial World: A Derivative
Discourse? (Zed Books, London, 1986) p. 161.

7 1bid., p. 79.

8 Chatterjee, op cit, p. 1
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and function. In the process it was overlooked that only when a coalition of powerful
social forces and States are persuaded that an international institution is the
appropriate form in which to defend their interests is it brought into existence, albeit

through state action, and it survives only if it continues to serve these interests.®

Sixth, given its positivist legal framework, TWAIL | failed to study the ideological or
legitimation role of international institutions. The legitimization role of international
institutions assumes many forms. First, the organization represents its institutional
field and concerns to the outside world. Second, it actively promotes norms of
international behavior which facilitate the realization of its objectives. Third, it frames
issues for collective debate and proposes specific policy responses. Fourth, it identifies
key points for negotiation in order to fill gaps in the normative framework and to adjust
to changes in the external environment. Finally, it evaluates the policies of member
states from the standpoint of their mandate and concerns. The knowledge production
and dissemination functions of international institutions are steered by the dominant
coalition of social forces and states to legitimize their vision of world order. TWAIL | did

not entirely grasp this.

Seventh, TWAIL | eschewed theoretical or inter—disciplinary inquiry. There was much
ignorance about scholarship in the humanities and the social sciences. Disciplinary
boundaries were strictly respected. There was, for example, a general absence of
concern with political economy. Thus, for example, the dependency paradigm exercised
negligible influence on TWAIL | writings on the new international economic order.
These writings were essentially confined to considering the legal status of General
Assembly resolutions coupled with commonplace statements regarding the growing
inequalities in the world. That is to say, there was no systematic attempt at articulating
an international law paradigm which took cognizance of the literature on political

economy of underdevelopment.

Eighth, the absence of an appreciation of the culture of international law translated into
the absence of any form of collective activity by TWAIL I. | have often wondered what
prevented the proponents of TWAIL | from coming together and establishing structures

that would serve future generations as forums for doing collective thinking. True,

9 Craig N. Murphy, /nternational Organization and Industrial Change: Global
Governance since 1850 (Polity Press, Cambridge, 1994) pp. 25 and 44; and Robert W.
Cox with T.J. Sinclair, Approaches to World Order (Cambridge University Press,
Cambridge, 1996).
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TWAIL I must be given credit for starting journals (e.g. Indian Journal of International
Law) and yearbooks (e.g. Asian Yearbook of International Law). However, more
collective strategies and fora were needed if the overwhelmingly dominant influence of

Western scholarship was to be challenged.

Finally, despite its commitment to a more egalitarian and just international law, TWAIL
| was distanced from the experiences and concerns of ordinary peoples in the third
world. I recall a deep sense of alienation attending the different courses on international
law in India. While we did study aspects of colonial history it was not always integrally
linked to the study of contemporary international law. When it came to the latter,
lectures and materials were confined to abstract international law doctrines in Western
textbooks which are emptied of all social concerns. Further, there was no attempt to
identify and explore issues which were meaningful from the point of view of the
ordinary people of the underdeveloped world. The Law of the Sea negotiations that
lasted from 1971—1982 is a good example. While everyone wrote on the subject its
implications for ordinary people, either bearing on their livelihood or otherwise, was

almost of no concern to international law scholars.

In sum, the differences between TWAIL | and the radical approach that | espouse are
many. The radical approach hopes to take TWAIL | forward by refocusing attention on
the structures and practices of imperialism, critiqgue the undemocratic character of post
colonial states, question the culture and technology of international law, systematically
expose the hegemonic character of international institutions (in particular the WTO
and the IMF/World Bank combine), devise a research agenda that reflects the concerns
and needs of the marginal and oppressed peoples in the third world, establish forums to
bring together international law scholars from the third world for collective thinking on
relevant problems, and above all reducing the distance of the world of international law
from the lives of ordinary peoples. Before turning to the other two models of
reconstruction | would like to stress however that it will be for TWAIL 11l to assess if
TWAIL 11 lived up to its commitments and identify the weaknesses that characterized

its world and analysis.

111 Alternative Models of Reconstruction

I now turn to discussing, albeit in a telegraphic mode, three models of reform of the

contemporary international legal system or, which is the same, three models of
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reconstruction. Reconstruction to me connotes reflection upon the structure and process
of contemporary international law and relations with the aim of elucidating the
conditions and possibility of the transformation of the lives of marginal and oppressed
sections in the third and first worlds. The three models that | discuss are the neo—

liberal, new approaches to international law (NAIL) and the radical models.

Model I: Neo—liberal: Strengthening the Global Capitalist Order

Model I, or what | broadly classify as the neo—liberal model, is the perspective which
informs the thinking of Western States (and much academic writing) on the
contemporary international legal system. It has at its centre the achievements and
strengths of global capitalism, testified to by its resilience in the face of recurring
predictions about its demise. It affirms the belief that there is no alternative to it. The
collapse of ‘actually existing socialism' is cited as conclusive proof of this. The fact that
socialist China and inward looking India have turned towards market reforms is
further evidence, if any were needed, that there is no alternative to global capitalism.
The model recommends privatisation, deregulation, and reliance on the market to the
third world as the basis to pursue its development goals. It is this understanding,
among other things, which informs structural adjustment policies (SAPs) recommended
by the international financial institutions (IFIs) to the third world countries. Model I, in
brief, endorses the contemporary international legal system which extends and sustains

global capitalism.

For a period of time in the seventies the third world states sought to reform the global
capitalist order. An equitable and just international law of distribution was sought to be
shaped through the adoption of the Program and Declaration of Action on a New
International Economic Order (NIEO) and the Charter of Economic Rights and Duties
of States (CERDS). Faced with stiff resistance from the advanced capitalist countries

this attempt at reform collapsed within a few years of being launched.

Meanwhile, the 1980s saw global capitalism enter a new phase of globalization. It was
now the turn of the advanced capitalist countries to demand changes in the body of
international law. These changes involved, first, the rejection of the proposals which
constituted NIEO and CERDS. It meant that market intervention to shape an equitable

and just international law of distribution was now considered a dysfunctional idea.
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Second, it entailed the adoption of international legal instruments to free transnational
capital of all spatial and temporal constraints. The whole globe was now to be treated as
a single space. It called for the removal of "national" impediments to the entry,
establishment and operation of transnational capital. The international legal process
has sought to be used to translate this objective into legal rules. A whole host of
international laws that seek to free transnational capital of spatial and temporal
constraints have been adopted in the last two decades. These include, first, hundreds of
bilateral investment protection treaties between the industrialized and third world
countries. By 1999, 1857 BITS were concluded (up from 165 at the end of the 1970s and
385 at the end of 1980s), a predominant number of which were concluded between the
industrialized world and the third world countries.’0 Second, the Agreement on Trade
Related Investment Measures (TRIMS) took a number of measures in this direction viz.
states are constrained from imposing local content and balancing requirements on
foreign capital.1! Third, the negotiations around the General Agreement on Trade in
Services (GATS) have been used to open up the global service sector to transnational
capital.12 Fourth, there are soft law texts such as the World Bank Guidelines on
Foreign Investment (1992) have been adopted in a bid to encourage further removal of
the constraints on the entry and operation of transnational capital be limited.13 Fifth,
there is the proposed negotiation of a multilateral agreement on investment (although
not described as such) on the agenda of Doha round of trade negotiations.14Sixth, a
Multilateral Investment Guarantee Agency (MIGA) was established under the auspices
of the World Bank to insure foreign capital against non commercial risks.15 Seventh,
the IMF is encouraging a move towards capital account convertibility despite all
evidence showing the grave consequences for the economies embracing it, and in
opposition to the original obligations contained in the 1944 Articles of Agreement which
merely called for the "avoidance of restrictions on payments for current transactions".16
Finally, mention needs to be made of the fact that the Draft Code of Conduct on

Transnational Corporations which imposed certain duties—respect for host country

10 See UNCTAD, Bilateral Investment Treaties 1959 to 1999 1 (2000).

11 For the text of the agreement see WTO, The Results of the Final Act of the Uruguay
Round of Multilateral Trade Negotiations (1994).

12 For the text of the agreement see Id.

13 For the text see UNCTAD, International Investment Instruments: A Compendium
vol. | —Multilateral Instruments 247 (1996).

14 WTO, WT/MIN (01)/DEC/W/1, 14 November 2001 —Ministerial Conference, Fourth
Session, Doha, 9—14 November 2001: Ministerial Declaration.

15 For the text of the agreement establishing MIGA see UNCTAD, op cit, p.213.

16 See J. Bhagwati, The Capital Myth, Foreign Affairs 7 (May/June 1998).
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goals, transparency, respect for environment etc— has been abandoned.1” And further
that the UN Centre for Transnational Corporations which was bringing some

transparency to the functioning of TNCs was shut down in 1993.

Third, international institutions were sought to be established or repositioned to ensure
the adoption and effective implementation of the rules which facilitate and promote the
accumulation of capital in the era of globalization. The Model endorses the transfer of
economic sovereignty from states to international organizations in a bid to have uniform
global standards that are centrally enforced.!® In core areas of economic life third world
States have seceded national economic space to international organizations.1® Today, as
one observer notes, “the "commanding heights" of state decision—making are shifting
to supranational institutions'.20 The WTO and the IMF and the World Bank are the
most crucial institutions in this respect. Even the UN system is being used to promote
the interests of transnational capital (vide the global compact), including increasing the

role that the corporate sector can play within the organization.

At the political level, new international law norms are being established to promote
"good governance" in order to confer legitimacy on collaborating third world regimes at
a historical juncture when authoritarian regimes no longer need to be supported, as in
the past, to fight communism. Free and fair elections rather than participatory
democracy is the norm prescribed by international law.2! On the other hand, the
discourse of human rights being used to entrench private rights.22 Since the model ties

the legitimacy of international rules to the element of state consent rather than to the

17 For the text see UNCTAD, op cit, p.161.

18 The WTO Agreement on Trade Related Intellectual Property Rights (TRIPS) is
perhaps a classic case.

19 These areas include technology, investment, agricultural and environment policies.
20 William 1. Robinson, "Globalisation: Nine Theses on Our Epoch”, Race and Class, vol.
38 (1996) pp. 13—31 at p.18.

21 As Crawford and Marks note, ‘a preoccupation with elections is, indeed a striking
feature of international legal discussions on democracy. To raise the question of
democracy is largely to raise the question of whether international law requires states
to hold periodic and genuine elections'. And as they go on to add, legitimacy is,
accordingly, an event, an original act, as distinct from a process by which power must
continously justify itself and account to civil society’, James Crawford and Susan Marks,
"The Global democracy Deficit: An essay in International Law and its Limits", in D.
Archibugi et al eds., Re—imagining Political Community: Studies in Cosmopolitan
Democracy (Polity Press, Oxford, 1998) pp. 72—90 at pp. 80 and 81.

22 Thus, for example, the preamble to the WTO TRIPs text baldly states that
‘intellectual property rights are private rights'
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justice of the rules the question of global distributive justice is not on the agenda.z® It
greatly limits the possibilities of genuine democratization of both international and
internal relations. But a contrary impression is sought to be created through steering
the knowledge production and dissemination functions of the Northern academia and
international institutions. A massive amount of literature is produced to justify the
extant global capitalist order.

The global capitalist system and its institutions are also abjured of any serious
responsibility for the dismal state of affairs in the third world. If things do not work for
the third world the blame is attributed entirely to its own doings. The role of external
factors is most often overlooked. When a crisis is in the making measures are
recommended that take care of the worst fall outs of the workings of the global capitalist
system. These include from time to time waiver of debts of the poorest countries, social
safety nets, and the provision of humanitarian assistance. Meanwhile, however, care is
taken to put in place laws and rules that enable the strict control of voluntary and
forced migration. These practices have invited the label "global apartheid" from the
Canadian sociologist Anthony Richmond.24

The ongoing changes in the body of international law have, it must be stressed, the
active consent of significant sections of the third world elite. The latter faithfully act as
transmission belts for the ideas emerging from the advanced capitalist world. This
attitude reflects among other things the hope of third world business to profit from
becoming junior partners in the globalization project. At the level of strategy, the third
world elite have accepted the idea that the global coalition should be replaced by issue
based alliances with both first and third world states. At the receiving end of these
policies and strategies are the working classes and disadvantaged groups in the first

and the third worlds. Their condition has worsened in the last two decades.

What is true of the third world elite is also true of some third world international law

23 In recent years political philosophers like Rawls and Walzer have advanced this
understanding. John Rawls, "The Law of Peoples", Critical Inquiry; vol. 20 (1993) pp. 37
—68; " An Interview with Michael Walzer", Theory, Culture and Society vol.14 (1997) pp.
113—130. See also Crawford and Marks, op cit, p. 85.

24 See Anthony Richmond, Global Apartheid (Oxford University Press, Toronto, 1994).
See also B.S. Chimni, "The Geopolitics of Rwefugee Studies: A View from the South",
Journal of Refugee Studies, vol. 11 (1998) pp. 350374; and B.S. Chimni, "Globalization,
Humanitarianism and the Erosion of Refugee Protection", Journal of Refugee Studies
vol. 13 (2000) pp. 243—263.
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scholars. They tend to accept this model as long as it vaguely accepts the need to reform
North—South relations. From the perspective of methodology, this acceptance is in part
the result of the problems which characterised the formulations of TWAIL I. It has also
meant the acceptance of the TINA (there is no alternative) thesis. In part it is also a
function of the fragmentation of international legal studies so that there are few
attempts to study the larger picture and its consequences. Finally, the absence of links
between the academia and the peoples' movements has also resulted in acquiescence as
it strengthens the belief that there is no other alternative to the extant global capitalist
order.

Model I1: New Approaches to International Law (NAIL): Emphasis on Deconstruction

A second model of reconstruction (or rather "deconstruction") is that proposed by NAIL
which is an offshoot of the critical legal studies movement and whose key figures are
David Kennedy and Marti Koskenniemi. This model is informed by three guiding
scepticisms. First, scepticism is directed at the concepts of sovereignty and development.
Second, there is scepticism towards the so—called larger forces of history or what is
called grand theory. Third, and most importantly, there is the scepticism towards the

language of international law which is viewed as being structurally apologetic.

On the sociological plane, NAIL is certainly critical of the adverse distributive
consequences of the extant global capitalist order, in particular the growing North—
South divide. But it suggests, among other things, that the language of progress,
sovereignty and development has been invented and disseminated by former colonial
powers to ensnare newly independent states and place them in eternal serfdom. For
what better way to continue the subjugation of the formerly colonised peoples than
through apparently emancipatory ideas and concepts that they themselves embrace and
pursue. Thus, according to NAIL, the concept of civilisation (so critical to the
colonisation process) is today replaced by those of sovereignty and development. The
urge to develop has inexorably led third world countries to embracing the tenets of neo
— liberalism. From the perspective of resistance, the old left opposition to neo—
liberalism, in this view, is a road that leads to nowhere as it continues to be seduced by
the concepts of "sovereignty" and "development". NAIL, on the other hand, attaches

great significance to local resistance movements against the forces of global capitalism.

The model also articulates a distinctive conception of international law. Five features of
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this model may be highlighted for the present purposes. First, international law is

merely viewed as a process of argumentation informed by a distinctive style:

Rather than a stable domain which relates in some complicated way to society or
political economy or class structure, law is simply the practice and argument about the

relationship between something posited as law and something posited as society.25

Indeed, it views the state ‘as a linguistic relationship between law and politics, as a site

for rhetorical awareness of one another'.

Second, the model points to the indeterminate character of international law. It

contends that < international law is singularly useless as a means for justifying or
criticising international behaviour'.26 Its indeterminacy is not externally but rather
internally imposed. Thus, “ it might be useful to think of this project as a look at public

international law from the inside'.2?

Third, it suggests that international law creates the illusion of progress through an
“ obsessive repetition of a rather simple narrative structure': <as movements from
imagined origins through an expansive process towards a desired substantive goal'.28
Whereas, “ international public law exists uneasily in the relations among these
imagined points constantly remembering a stable origin, foreshadowing a substantive
resolution, but living in an interminable procedural present'.2® At the institutional level
there are periodic attempts at renewal which pretend to strengthen the rule of law and
justice in international affairs.30

Fourth, it notes that international law reproduces the public—private divide and treats

25 David Kennedy, "A New Stream of International Law Scholarship”, Wisconsin
International Law Journalvol. 7 (1988) pp. 1—49 at p. 8.
26 Marti Koskenneimi, From Apology to Utopia (Lakimieslieton Kustannus, Helsinki,
1989) p. 48.
27 Kennedy, op cit, p. 11.
28 Kennedy, ibid, p. 2. Again he writes:
We have progressed, so the story goes, from a few original truths scattered in a
void, through the rationalization of philosophy, to the development of modern
institutional machinery.
Ibid, p. 15.
29 David Kennedy, "Receiving the International”, Connecticut Journal of International
Law vol. 10 (1994) pp. 1—26 at p. 25.
30 David Kennedy, "The Move to Institutions”, Cardozo Law Reviewvol. 8 (1987) p. 841,
and David Kennedy "A New World Order: Yesterday, Today, and Tomorrow",
Transnational Journal of Law and Contemporary Problemsvol. 4 (1994) pp. 332—336.
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the legal regime of property and contracts as an apolitical realm (leaving
unacknowledged the politics of the private) free from re—distributive consequences.

Fifth, NAIL poses the crucial question as to how can oppressed and marginal peoples
advance their claims in a language which was originally designed (in colonial times) to
exclude them? That is to say, the language of international law which has come to
accepted as authoritative, and from within which the claims of the oppressed and
marginal peoples for radical change are proposed, is the very language which ensured
exclusion. In other words, from ‘apology to utopia' is the duality which traps and

consumes all attempts at the progressive transformation of international law.

In sum, this model believes in deconstruction itself as amounting to reconstruction. It
hopes to retrace the steps through which the language of international law was
"invented" in order to unveil the discursive practices through which it legitimises
domination. Where construction as opposed to critique is necessary at the level of rule
making and enforcement it is on the side of the marginal and poor groups in the first
and third worlds, albeit it underlines the futility of such efforts. However, ‘in this
conception there is no general problem, and no general solution', though one may
‘become interested in a particular redistributional struggle'. It is local struggles and
global connections which are stressed in a bid to transcend the sovereignty trap. Let me

now turn to the third model or the radical model.

Model I11I: Radical: Serious Reform of Contemporary International Law

The radical model proposes major reforms in the existing global world order. In this
respect, it is in agreement with Model Il on several counts. First, is its expression of
solidarity with the poor and marginal groups. Second, is its critique of economic
determinism, in particular its emphasis on the role of language in constituting social
practices. Third, is its questioning of the representation of the idea of sovereignty as
natural. Fourth, there is agreement that the techniques of modern international law
tend to exclude the possibility of advancing a radical critique which extends the

challenge to the paternity of the law.

However, the areas of disagreement with NAIL are several. At the sociological level the

following may be mentioned:

34



First, contrary to its claims, material production is central to the organisation of global
economic and social life. Therefore, simply reconstituting the linguistic relationship
between law and politics, or which is the same deconstruction, is unlikely to change

much.

Second, the NAIL critique of sovereignty is ahistorical and misplaced. It does not ask
the question as to what were the choices available to a post colonial state? It also
neglects the fact that the revival of the pre—colonial state system in the wake of
independence may have represented a thoroughly regressive step. The sovereignty as a
trap thesis does not also take into account the history of those post colonial societies
which departed from the liberal democratic model and paid the price for it viz., Allende's
Chile. That is to say, European hegemony was sustained not through universalizing the
modern nation—state but through preventing departure from the liberal democratic
model, both at home and abroad. In brief, it is the character of the post colonial state

which was problematic rather than its sovereign status.

Third, in contrast to NAIL the radical approach does not conceive resistance merely as
local resistance at specific sites. For it the failure to recognise the significance of
collective political responses to dominance and exploitation disarms people in the face of
global strategies of hegemonic States. In this context the role of dominant States in the

suppressing of democratic struggles in the third world is overlooked by NAIL.

Fourth, NAIL is unable to articulate alternatives. For example, what would the post—
colonial non—development path that it recommends look like? Likewise, how are we to

imagine the post nation—states system?

Where international law is concerned the radical model, as opposed to NAIL, affirms,
first, that international legal rules matter and must be taken seriously. The inability of
the third world states to change the rules of the game in their favour or prevent the
arrival of rules deeply prejudiced against them is sufficient evidence of this.
International law is therefore not simply a distinctive style of argumentation. It deeply
affects the lives of ordinary peoples in the third world. To present it as a style is to
privilege form over content. Instead, what is called for is a study of the mutual

relationship and interaction between the elements of form and content.

Second, the radical model does not accept that indeterminacy is internal to the legal
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process and therefore all pervasive. Domination, in its view, is equally exercised
through determinate rules of international law. In any case, the problem of
indeterminacy is not a problem internal to the structure of international law but is a
function of the social practices which constitute it. The crucial weakness of the
indeterminacy thesis is that while it pretends to a radical critique it lends itself to

supporting the status quo by not recognising that rules are not infinitely manipulable.3!

Third, the radical approach does not reject altogether the narrative of progress. For to
do so is to fail to differentiate distinct stages in the evolution of the international law
(and in this they are very much like the realists32 and following from it is the danger of
historical relativism. NAIL is, to put it differently, unmindful of what it means for third
world peoples to have democratised colonial international law. It, therefore derides, for

example, the principles of sovereignty and non—intervention.

Fourth, the radical approach notes that the neo—colonial international law which has
assumed shape in the last decade has been premised on the retreat of the state. Be it
the law of state immunity with its distinction between jure imperii and jure gestionis or
the emerging law on foreign investment or the law on IPRs or the international
commercial arbitration movement or human rights law and humanitarian intervention
they manifest sovereignty in retreat. In the face of these developments to condemn the

principle of sovereignty is to side with the powerful states against the weak.

I now turn to the positive agenda that the radical approach recommends in the world of

international law.

First, in a world in which constraints on the transnational movement of capital are
being removed, there is a need for international law rules that increase the
responsibility of transnational corporate actor towards the people and environment of

host states. There need to be clear legal duties imposed on transnational capital.

Second, as international institutions come to occupy centre—stage there must be

greater transparency and accountability in their functioning.3® The radical approach

31 See in this regard Chimni, ibid, pp. 83ff.

32 See B.S. Chimni, /nternational Law and World Order: A Critique of Contemporary
Approches (Sage, New Delhi, 1993) p. 45.

33 See "Need for Transnational Transparency and Openness: Comment on Stiglitz" in
Mathew Gibney ed., The Oxford Amnesty Lectures (forthcoming).
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therefore calls for, among other things, the adoption of a convention or a declaration on

the responsibility of international institutions.

Third, greater attention must be paid to economic social and cultural rights including
the right to development. The 1986 Declaration on the Right to Development must be
given concrete shape. States should be able to give priority to human rights over

obligations that are assumed through international economic instruments.

Fourth, greater space must be created for independent self reliant development. In this
respect, the public sector should not be forcibly dismantled through international
monetary law. Hyper—mobile and marauding international finance capital should be

reigned in. There should be no insistence on capital account convertibility.

Fifth, there is a need to ensure sustainable development that does not rule out
development in third world countries.34 Nor should environment protection laws be
used to put in place measures of domestic protection against exports from third world
countries.35 In other words, market access to the goods of third world countries needs to

be guaranteed.

Sixth, greater deference must be shown to national laws and institutions. There is a
need to circumscribe growing international and extra—territorial jurisdiction that is

not just and equitable in its content.

Seventh, the UN system should not be privatised. The role of corporate actors in the UN
system should be limited. The UN should also lay greater stress on economic

development of third world countries.

Eighth, national and international laws that seek to restrict voluntary and forced
migration, in particular the right of the asylum—seeker to seek refuge, must be

dismantled.36

34 B.S. Chimni, "Permanent Sovereignty over Natural Resources: Toward a Radical
Interpretation”, /ndian Journal of International Law, vol. 38 (1998) pp. 208—217 at pp.
216—217.

35 See B.S. Chimni "WTO and Environment: 7he Shrimp— Turtle and EC— Hormone
cases', Economic and Political Weekly, June 2000; and B.S. Chimni "WTO and
Environment: The Legitimization of Unilateral Trade Sanctions", Economic and
Political Weekly January 12—18, 2002, pp. 133—140.

36 See in this respect B.S. Chimni "The Geopolitics of Refugee Studies: A View from the

37



Ninth, use of force should be proscribed. It may also be stressed here that the radical
approach outrightly condemns terrorism and seeks the peaceful transformation of
contemporary international law through a dialogic process. It also believes that
unilateral armed humanitarian interventions should be prohibited. "Humanitarian
intervention" should only be permitted under the auspices of the UN Security Council

and that too in well defined and limited circumstances.3?

Tenth, a re—distributive agenda needs to be given shape that recognises that the
growing North—South divide cannot be rectified through the workings of the global
market. The idea of international commodity agreements with price and income

stabilisation mechanisms needs to be revisited.38

At the methodological level, the radical approach recommends the following:

First, the study of the impact of international laws on ordinary people must be a priority
task. That is to say, we have to do international law as if people matter. For otherwise

international law does not matter.

Second, there is a need to do transdisciplinary work which allows the deep structures of
international law to be explored. There is a need in this regard to avoid the trap of over

specialization in order to be able to map and reflect on larger developments in the field.

Third, it proposes a continuing critiqgue of dominant Western history and theories of

international law.3® Simple criticism of particular regimes or empirical evidence does

South", Journal of Refugee Studiesvol. 11, No. 4 (1998) pp. 350—374; and B.S. Chimni
"Globalization, Humanitarianism and the Erosion of Refugee Protection", Journal of
Refugee Studies vol. 13, no. 3 (2000) pp. 243—264.

37 My own position is outlined in "The International Law of Humanitarian
Intervention™ in State Sovereignty in the 21st Century. Concept, Relevance and Limits
(Institute for Defence Studies and Analyses, New Delhi, 2001) pp. 103—132; B.S.
Chimni, "A New Humanitarian Council for Humanitarian Interventions?",
International Journal of Human Rights, vol. 6, no. 1 (Spring 2002) pp. 103—112.

38 See generally B.S. Chimni, /nternational Commodity Agreements. A Legal Study

(Croom Helm, London, 1987).

39 See, for example, Antony Anghie, "Finding the Peripheries: Sovereignty and
Colonialism in Nineteenth—Century International Law", Harvard International Law
Journal, vol. 40 (1999) pp. 1—80.
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not suffice to displace dominant thinking. It is important to challenge and contest the

underlying history and assumptions of status quo Western thinking.

Fourth, it calls for strategies to join hands with other fellow travellers in displacing the
dominant western theories of international law. The radical approach sees as a natural
ally the feminist approaches to international law whose critique is in many ways the
same as that advanced by TWAIL | and TWAIL II. Its central argument that 'the
absence of women in the development of international law has produced a narrow and
inadequate jurisprudence that has, among other things, legitimated the unequal
position of women around the world' is parallel to the TWAIL critique.4° | believe that
the broad objectives of the feminist approaches coincide with the goals of TWAIL. Like
the feminist approaches to international law, TWAIL also seeks to “ offer ways of
recasting the role of international law so that it can transform ideas about justice and
order in the international community'.4! It equally agrees with the feminist perspective
that reconstruction “ requires rebuilding the basic concepts of international law'.42 In
one case to ensure that it does not < support or reinforce the domination of men by
women', and in the other to ensure that it does not support domination of their marginal

and oppressed groups.43

IV Conclusion

International law has always legitimized the domination of the third world through
sanctioning a legal process that undermines the capacity of its people to promote
independent and self reliant development. It also displaces resistance and challenge to
the contemporary international law through a network of doctrines that effectively
preserve the status quo. In the first decades after independence the first generation of
third world international law scholars (TWAIL 1) sharply criticised the unjust and
exploitative nature of modern international law. But they were often blind to the deep
structures of domination embedded in the language of international law. TWAIL I
therefore did not entirely appreciate the extent to which structures of domination
survived in new forms in the post colonial period. TWAIL | was consequently too

sanguine about the prospects of transforming contemporary international law to meet

40 Hilary Charlesworth and Christine Chinkin, The boundaries of international law. A
feminist analysis (Manchester University Press, Manchester, 2000) p. 1.

41 1bid, p. 20.

42 1bid, p. 61.

43 1bid.

39



the needs of third world peoples. It was also still too much in awe and influence of
Western scholarship to launch a frontal challenge to the international legal system and
the scholarship which legitimized and sustained it.

TWALIL 11, on the other hand, hopes to be irreverent in its critique of dominant Western
scholarship. In contrast to TWAIL 1, the liberal and the NAIL approaches, it is
unsparing in its critique of contemporary international law and institutions to the
extent it codifies the rights of transnational capital, in particular international finance
capital, without placing a whole set of duties vis—a —vis third world peoples. It in
particular hopes to examine from the standpoint of the interests of third world peoples
three key institutions viz., WTO, IMF and the World Bank. It would also like to ensure
that the concept of sustainable development is not hijacked by those forces which wish
to freeze development in the third world while avoiding the historic and continuing first
world responsibility in destroying the global environment. It also seeks to see that the
language of human rights is not deployed to entrench private rights as against the idea
of guaranteeing civil and political and social, economic and cultural life of peoples in
both the third and the first worlds. In short, TWAIL Il strives to transform
international law in the era of globalization from being a language of oppression to a
language of emancipation. It seeks to build on the pioneering work done by the authors
of TWAIL 1. In this process it will seek to build alliances with the feminist approaches
which also seek to recast international law to meet the aspirations of oppressed women.
It also hopes to cooperate with NAIL in displacing mainstream approaches to
international law even while being forthright in critiquing its assumptions and thinking
that do not promote the interests of third world peoples.
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BETWEEN THE RULE OF LAW AND NATIONAL SECURITY: THE UK'S OPTIONAL
CLAUSE AND THE ICJ: PACIFIC NUCLEAR TESTS AND JAPAN
ANTHONY CARTY”

1. Critical legal studies attempt to show that all law, including international law, is in
some sense political. This can mean a variety of things. A legal rule is somehow
inevitably so ambiguous that it can be interpreted arbitrarily by a decision—maker to
achieve a preferred end which is not effectively excluded by the norm. It has been
noticed that such a view of critical legal studies adds nothing to the American realist
school, which also chose to concentrate on the psychology or personality of the judge as
the decisive, and irrational factor, in the law—making and law application process.
However, deconstructionist technique has endeavoured to take theory beyond the
realist school by stressing the inevitable lack of freedom of the decision—maker. He is
caught within structures that lead him to an unfreedom of self—contradictory decision
—making. The judge or other official vacillates between opposite possibilities and

reveals a pattern of self —defeating decisions.

As such critical legal studies remain diagnostic. They offer an analytical framework
within which to understand otherwise disparate legal materials, but only in a purely
negative sense. The conclusion comes, that law is not an independent standard for
behaviour which can serve a legitimised ordering function in society. In absolute terms
such a legal philosophy can hardly be satisfying. It does not meet a human yearning for
a just ordering of society which can reconcile the person to that society and allow a

dynamic participation in it.

What this short article will suggest and attempt to illustrate is, in turn, a diagnosis of
critical legal studies, as itself a disillusionment with the failure to live up to legal ideals,
particularly in the Anglo—American world which is the home of this movement. While
the study is mainly about the UK, the presence of the US is felt in a manner that is
typical of UK diplomatic and international law practice. The case study that will follow
should show how remarkably accurately the seemingly overly "theoretical”, in the sense

of abstract, framework of critical legal studies captures certain contradictions of Anglo

* Visiting Professor at the ICCLP; Professor of International Law, The University of
Derby; Ph.D., Jesus College, Cambridge; LL.M., University of London; LL.B, Queen's
University, Belfast.
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—American behaviour in international relations. It is a widespread awareness of this in
the legal academy that produces an approach to legal analysis that wants to go beyond
functionalist arguments that the UK and the US are following and applying,
automatically, rules of international law in their foreign policy. The apparent
narrowness of this focus on UK and US practice is, in the author's view, justified by the
apparent Anglo—American cultural, as well as military, hegemony globally, at least
until the present. In this context, critical studies offer an internal critique, from within
the hegemon, which endeavours to halt it by paralysing its self—image and its driving

motivation.

At the same time the presentation endeavours to provide a way forward with a radical
and new interpretation of the nature of international law. It does not look to law as a
product of the will of the state as a corporate entity, expressed either in a treaty or in a
customary form in relations with other states. Instead, it understands the state itself as
a very seriously constraining cultural —institutional framework within which, primarily
officials, but also others, such as academics, contest with one another the way forward
for their country in relations with other countries. While existing national structures do
not favour internationalist solutions, it should be clear from the presentation which will
follow that the possibility is usually there for the conscientious and determined official
or academic to rise above or break through the structures which encourage evasion and
self—contradiction. In practice structures are no more than other persons with opposing
interests and perspectives and close analysis of the internal workings of national
structures can reveal just how far a conscientious individual can drive against the
structures in which he operates.

None of this is to gainsay the morally dramatic situation portrayed by critical legal
studies. International law is at present confronted with an extremely serious moral
vacuum. This is represented not simply by its manipulation through state officials, but,
more systemically, through a general unwillingness to fashion a vision of international
society which goes beyond a not merely narrow but also fundamentally confused sense
of national interest which is proving increasingly dangerous for the international
community.

2. The story of the Optional Clause UK acceptance of the jurisdiction of the

International Court of Justice (ICJ), Pacific Nuclear tests and possible Japanese

protests begins in the spring of 1957 and does not effectively end until after the signing
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of the Nuclear Test Ban Treaty in 1963. However, the archival material which provides
the sole basis for this presentation intensifies for a much shorter period from the
summer of 1957 until the autumn of 1958. The British begin by making a reservation to
their acceptance of the Court's jurisdiction in April 1957 which allows them to exclude
any matter which they consider, in their own judgement, to affect their national security.
This is to exclude the possibility that the Japanese accept the jurisdiction of the Court
to contest the legality of British Pacific Ocean nuclear tests on the ground that they
intefer with the freedom of the High Seas. It is feared the Japanese could immediately
obtain an interim injunction from the ICJ to constrain Britain from carrying out its
tests.

What is almost exclusively in play is a troubled British self—identity as a country
which wishes to see itself as committed to the rule of international law in the sense of
independent and impartial adjudication of disputes. It is the inability of British elites to
reconcile this image with its conduct towards the ICJ in the face of an imagined
Japanese threat that leads to a remarkably resolute determination at the highest
political level to restore British acceptance of the compulsory jurisdiction of the Court.
This decisively progressive decision was attributable partially to the Legal Adviser in
the Foreign Office, Sir Gerald Fitmaurice, but also to the Foreign Secretary, Selwyn
Lloyd. However, it was flawed significantly by a caveat accompanying the removal of the
reservation with respect to national security. The British insisted that the effect of the
old reservation should continue retroactively so that the Japanese should be unable to
bring any legal action in respect of losses incurred by nuclear tests during the time that
the reservation had been in force. This move was primarily the responsibility of the
Legal Adviser, who was, in turn, attempting to accommodate the very bullish resistance
to any progressive change coming from the Attorney General, (Sir Reginald
Manningham Buller). The significance of this figure in the story is shadowy. While he
played the fiercely nationalist devil's advocate against progressive change, his actual
weight within the Government circles was that he was regarded as the final legal
authority, more authoritative than the Foreign Office Legal Adviser. Archival minutes
repeatedly state that Ministers will not act unless they are satisfied that he has been
consulted. This has the strange significance that despite the obvious fragility of
international law as a system British political elites regard law as a generic term which
includes international law without the latter having any distinctive character. The
questions international law poses are legal and should be answered finally by the

highest legal authority in the Government.
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3. From the beginning of the crisis British behaviour is marked by a determination to
anticipate as rapidly as possible any danger of Japanese recourse to the Court without
admitting to the Japanese, or anyone else in public, that the reason for the new
reservation was fear of Japanese action. A Foreign Office Telegram of 11 April 1957 to
the British Embassy in Tokyo notes press reports supported by private information that
Dr Matsushita, a university professor and personal representative of the Japanese
Prime Minister, has been saying, on a visit to Britain, that Japan should bring Britain
before the ICJ on a charge of violating the freedom of the high seas by holding nuclear
tests in the Pacific. The Embassy is instructed "...on no account say anything to the
Japanese authorities or show any sign of interest in these reports..." but ascertain what
the Japanese Government are likely to do.! One day later there followed a telegram to
the UK Delegation at the UN requiring it to inform the Secretary General that the UK
withdrew its acceptance of the compulsory jurisdiction of the I1CJ. All publicity was to be
avoided as long as possible. There was to be no discussion of the substance of the matter
with the Secretary General and to ask him also to avoid all publicity apart from that
deriving from the eventual circulation of the notice of withdrawal.2 There followed a
telegram from New York that the Secretary General had had second thoughts about
keeping the letters to himself, that no statement to the Press would be issued, but that
legal advice indicated there could not be undue delay circulating other states with
notice of the withdrawal. Of course the notice of withdrawal was effective from the time

it was made.3

The new acceptance of the jurisdiction of the I1CJ, deposited on 18 April 1957 provided in
its key parts that acceptance did not apply to any question which "in the opinion of the
Government of the UK, affects the national security of the UK..."; where acceptance was
only for the purposes of the dispute or where the acceptance was less than 12 months

before the filing of the application to bring a dispute before the Court.4

Between the 12 and 18 April 1957 there were deliberations between the Secretary of

State and the Foreign Office Legal Adviser about how to present the actins taken to the

1 FO 371/129266, ZE212/245 These notes are not to be found in the Japanese files but
in a newly logged series of files within the Atomic Eenergy (Nuclear Test) files of the
Permanent Undersecretary of the Foreign Office.

2 FO 371/129266 Tel. N0.1377.

3 FO 371 129266 ZE 212/250.

4 FO 371/129890 , UN 1641/57 The United Nations Department of the Foreign Office.
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public. There was to be no statement but merely a presentation if there was public
reaction. The argument was then to be that the UK wished to bring abut a more
equitable situation whereby a country which had not otherwsie accepted the jurisdiction
of the Court could bring a dispute to the Court against a country which had. Japan
might be mentioned in the background briefing (off the record) in terms that it was
rumoured to wish to bring the UK before the Court over forthcoming H—bomb tests.
However, it was also stressed that it would in fact be better to avoid all reference to the
Japanese as this "...ran the risk of exciting all the anti—bomb test people...” The Legal
Adviser also commented, very significantly in the light of later events, that he was "not
sure whether the Secretary of State will feel it necessary to take the matter to the
Cabinet..." It might be sufficient to clear it with the Prime Minister and one or two other
Ministers. The Ambassador to the UN, Sir Pierson Dixon thought the intrinsic
importance of the matter and the interest it will attract in Parliament and among the
public when it becomes public, was such that the Secretary of State would feel it
preferable to bring the matter to Cabinet. However, he followed Fitzamurice's

suggestion.s

At the same time the report back from the British Embassy in Tokyo was that there was
little more to go on than Prof Matsushita's remarks, that Japan should present a
resolution to the UN GA asking for the opinion of the ICJ as to the legality of closing
part of the open seas for carrying out nuclear tests. The Ambassador's impression was
that the Japanese would hesitate to go this far but that it was not easy to gage what
might be in Mr Kishi's mind. The idea of action had been mooted but not pursued at the
time of the Bikini tests by the Americans, but at that time Japan had not been a UN
member. A period of waiting could be expected when Mr Kishi would assess reactions to
Prof. Matsushita's proposal both in Japan and the US "while the more temperate of his
legal advisers might well want time to consider the implications of such a move..." The
Amabassador added that the attitude of the US Embassy "...suggests that the US may

not be unwilling to consider steps to dissuade the Japanese from taking such action..."s

This overly secretive and virtually disingenuous approach of a small circle of British
political and legal elites so wrongfooted the Government from the start that it never
recovered the initiative within Britain once the storm of publicity broke, which began to

happen about three months later in July 1957.

5 ibid.
6 FO 371/129266 ZE212/246.
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4. Already in July 1957 the Secretary of State became deeply worried by a conversation
with the former Labour Attorney General, Sir Hartley Shawcross about "April events".
The main points are made at once. Parliament was not properly informed. Criticism has
been voiced against the UK reservation by Judge Lauterpacht in the Norwegian Loans
Case. An obligation the extent of which one interprets oneself is not an obligation. The
weakness of Selwyn Lloyd's position is further that he is not even sure what happened
in April, so that he immediately asks that the line should be: the April action "... was ad

interim, that would make things easier for us..."7

The archival material concerning the intense discussions which follow are huge. There
are many exchanges of letters between Fitzmaurice and Shawcross and between
Fitzmaurice and the Conservative Attorney General, Manningham Buller. This is the
first stage of discussion and debate before the Press and Parliament become openly
engaged in conflict. As a former Labour Attorney General, Shawcross attempts to
persuade those whom he treats as professional colleagues to abandon a course of
behaviour which he believes will damage the international reputation of Britain. He is
angered that he only becomes aware of what Britain has done through reading the
judgement of the ICJ in the Norwegian Loans Case. Such a serious matter should have
been brought before Parliament and its looks like deception that it has not been. This
tactic of personal confrontation with Selwyn Lloyd is rather successful, since the latter,
from this time on, wants to have the decision reversed and puts pressure on
Fitzmaurice to bring Manningham Buller with him, this being considered enough to
sway the rest of the Government, which had not been formally consulted. Issues of
personal and national identity (i.e. reputation) are carrying the maximum weight in the
decision—making.8

Fitzmaurice's standpoints in this debate appear interesting if one wishes to labour one
of the most basic tenets of critical legal studies. Legal language, phraseology, concepts
and institutions lend themselves to an almost infinite variety of interpretations
depending on the political or other inclinations of the reader. As Legal Adviser he feels
throughout that he has to defend actions already taken, against a competent adversary,
Hartley Shawcross. However, he is also charged by Selwyn Lloyd with the task of

getting Britain, and themselves out of a situation considered embarrassing. This leads

7 FO 371/129892 UN1645/61.
8 FO 371/129892 UN 1645/62 Notes to the Lord Chancellor from the Secretary of State.
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Fitzmaurice, particularly in the course of his correspondence with the former and
present Attorney Generals, to give opposite interpretations of some of the basic legal
issues in dispute. Indeed, in technical or professional terms perhaps Fitzmaurice's

virtuosity is one of the most interesting aspects of the dispute.

In order to preserve the chronology of the story it is proposed to deal firstly with the
exchanges between Hartley Shawcross and Fitzmaurice in August and September 1957
and only later in the story consider those between Fitzmaurice and Manningham Buller.
In between, the issue explodes on the public scene and the government is heavily
attacked in the press, in Parliament and by public opinion, a more indefinable but

ultimately decisive force where Britain's concern with eputation is at play.

The first legal issue was whether Parliament should have been consulted about the
changes in April 1957. There was a so—called Ponsonby Rule that treaties and other
international obligations should be laid before Parliament. Hartley Shawcross accepted
that the main idea of the rule was to give Parliament the chance to block the ratification
of a treaty so that where a legal instrument did not require ratification it might appear
that Parliament did not need to know. However, he quotes from the end of Mr
Ponsonby's declaration to Parliament on behalf of the then Labour Government, that in
future the Government desired that "... Parliament should exercise supervision over
agreements, commitments and understandings by which the nation may be bound in
certain circumstances and which may involve international obligations of a serious
character, although no signed and sealed document may exist..." Britain's decision to
make a reservation to its acceptance of the compulsory jurisdiction of the ICJ in terms
of its own subjective judgement of what is required by its national security is of a
serious character. No other country has made such a reservation about national security
and the decision of the Government seriously imperils Britain's reputation as a country
committed to the international rule of law.® There is no indication that Hartley
Shawcross was aware that the reason for the new reservation was the fear of Japanese

litigation over Britain's nuclear testing.

Fitzmaurice was responsible for replying to Hartley Shawcross's persistent criticism.
He comments that one could probably argue endlessly about the exact purpose and

scope of the Ponsonby declaration. "...It is differently viewed by different people, and

9 FO 371/129892 UN 1645/63 Letter from Hartley Shawcross to Selwyn Lloyd, 19 July
1957.
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probably by the same people at different times, according as they are in or out of office. |
can only say, speaking from a very long and fairly direct experience of the working of the
rule, that departmentally and irrespective of the political complexion of the government
of the day, it has always been, and still is, regarded as a voluntary practice, and not as a
constitutional convention and moreover one which, even as a rule of practice, is not
followed in any case where serious delay or inconvenience etc would be caused by doing

SO...

Fitzmaurice goes on to consider the particular question of the status of acceptance of
and reservations to the optional clause jurisdiction of the I1CJ. Carefully distinguishing
the question whether, apart from the Ponsonby Rule Parliament should have been
consulted, Fitzmaurice insisted the rule itself, to which Hartly Shawcross was referring,
definitely did not apply in this case. This is, he argues, broadly because the rule speaks
of laying before Parliament for 21 days where ratification of an instrument is required,
i.e. Parliament is informed before something happens, i.e. a ratification by the
government. When an instrument is complete and operative immediately upon
declaration there is nothing more to be done, although always eventually the matter is
laid before Parliament as a white paper.As for Ponsonby's reference to the notion of a
serious obligation, Fitzmaurice offered to hazard a guess that what Ponsonby had in
mind was the type of unwritten military agreement Britain had with France before
World War 1. He refers to understandings that might bind the nation to specific action
in certain circumstances. Whether as a matter of policy Parliament should have been
consulted is outside the province of the Legal/Adviser to comment, but according to his
understanding, Fitzmaurice believes the issue of consultation is a matter for the
judgement of the government of the day. There might be consultation and there is a

settled practice of it for "important treaties" such as NATO, the UN Charter etc.

An optional clause declaration "... is certainly not such a treaty in this sense though |
agree it involves a commitment...." It is understandable that Parliament was consulted
in 1929 when the obligation was first accepted as this was a novel and potentially far
reaching commitment. Also if it was proposed to remove a reservation, materially
enlarging the scope of a commitment it might be thought proper to consult Parliament.
Where an obligation is being reduced the rule can hardly apply. It would mean
Parliament had to be consulted every time an obligation was amended or terminated.
No doubt Parliament would be consulted on a major political or commercial issue, e.qg.

leaving NATO or even to terminate wholly the acceptance of the jurisdiction of the ICJ.
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"...But the case of an alteration, in the nature of a reduction of our commitment, which
might well be made somewhat ad hoc and not necessarily intended to be permanent,

seems to me to be on a different footing..."10

The second legal issue was whether the automatic or subjective nature of the British
reservation of national security had been negatively commented on by the ICJ, with the
technical effect that Britain did not now have a proper acceptance of the jurisdiction of
the ICJ in place, thereby further undermining its role as a country which supported the
ICJ. A unilateral instrument is considered in Lauterpacht's and Guerrero's judgement
to be contrary to the spirit and letter of the Statute. Britain's reservation may be seen
as less sweeping than the American and French reservation of anything they
themselves consider to be a matter of domestic jurisdiction, but the character of the
reservation is the same and if it was not, then the intention of the government in
making the reservation to keep the ICJ out of any matter which Britain felt
threatened its security would not have been achieved. Hartley Shawcross said that it

was this point which caused him the most anxiety about the government's conduct.

Fitzmaurice responded that Lauterpacht's view about the invalidity of optional clauses
which contained automatic reservations was not shared by any other judge in the
Norwgian Loans Case. Guerrero's view was not that the ICJ lacked jurisdiction because
of the terms of a unilateral instrument, but that the unilateral reservation by France
was invalid, so that the ICJ did have jurisdiction. There was nothing for Norway to
invoke. As for the criticism of Lauterpacht, putting the British reservation together
with the French and the American, Lauterpacht qualified his words with "and, perhaps,
to some limited extent, the United Kingdom..." This expression meant, to the contrary,
that he did not place the British reservation on national security in the same category
as the reservations on domestic jurisdiction and that "...at the least he was expressing
some doubt as to whether it had to be regarded as having the same effect as he
attributed to these other reservations..." Lauterpacht must have meant that a domestic
jurisdiction reservation is so wide as almost anything could come within it, while the
same cannot be said of national security. The national security reservation also comes
alongside similar matters such as war, hostilities etc.The end of Fitzmaurice's
treatment of this issue is rather revealing in terms of the archival record. The first
version of his last sentence reads "In saying this, | am not expressing a personal view,

but merely stating ...etc." The final version reads, "In saying this, I am simply

10 FO 371/129894 UN 1645/93.
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attempting to state what | conceive to be the point of the distinction that Lauterpacht

seems to me to have had in mind..."11

5. It is not possible in the space of this short presentation to detail all the elements and
stages in the development of this issue into a fullscale political crisis. Both Pierson
Dixon, the British Ambassador at the UN, and Hartley Shawcross had been right that
the question would become explosive if it came to the attention of the general British
public. Several Labour members of Parliament started to ask persistent questions about
British policy towards the ICJ. The Trade Unions and the British Council of Churches
intervened. The Secretary of State was, perhaps surprisingly, especially offended by the
charges of numerous United Nations Associations, essentially interested private
citizens, who expressed strong concern about Britain's reputation as a country
upholding the rule of law. However, politically most damaging was the criticism in the
National Press, including the Times, the Spectator and the Economist. These organs
forced the level of debate onto a different plane. They simply argued that Parliament

had been deceived, that the Government obviously had something to hide.

The most bitter expression of this Press criticism, the final blow which convinced the
Legal Adviser, Fitzmaurice, that action had to be taken to reverse policy, came with a
letter published by The Times, from Norman Bentwick. On 10 February 1958, Bentwich
stressed the damage to the rule of law and the judicial settlement of disputes. The
automatic reservation cut to the root of this. Bentwich mentioned that the immediate
motive of the reservation was believed to be Japan and the nuclear tests. He suggested
that the width of the reservation made a dead letter of the acceptance of jurisdiction.
Without considering the merits of the unwillingness to have the atomic bomb tests
judged by the Court, the objective might be achieved by a specific reservation of that
matter. Otherwise Britain risks the same fate as France in the Norwegian Loans Case,
a product of its damaging attitude to the Court. Bentwich quoted Lauterpacht as
authority for the proposition that automatic reservations such as the US, French and
British cannot be the basis for the jurisdiction of the Court. He concludes "We have
hitherto been champions of the rule of law among nations. By this last instrument we

imperil our record. Fear is a bad guide to policy..."

This article provoked Fitzmaurice to write a long memorandum to Selwyn Lloyd the

next day, saying the time had come to follow Bentwich's suggestion of a specific rather

11 jbid.
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than a general reservation. It would now be generally clear that, in the absence of a test
ban agreement, Britain would continue testing. As for the originally concealed concern
about Japan, Fitzmaurice comments: "It must by now in any case be pretty generally
known or suspected that this was the immediate reason behind the reservation” Yet a
great part of the sniping has not in fact come from the anti—test people but from the pro
— International Court people..." Fitzmaurice was now ready to say to Selwyn Lloyd that
he thought the arguments about the invalidity of the reservation had force. If the ICJ
did not declare the entire declaration invalid they would quite possibly annul the
reservation itself. In reply Selwyn Lloyd apologised to Fitzamurice for having delayed
on this issue and authorised him to prepare a solution in consultation with the Attorney

General.12

There followed, up till June 1958 a considerable correspondence between Fitzmaurice
and the Attorney General, with occasional inquiries from Selwyn Lloyd as to why the
matter was taking so long. It is only possible in the time and space available merely to
summarize the essential aspects of this correspondence. Politically the power is now
firmly delegated by the Secretary of State to his Foreign Office Legal Adviser. The latter
has only to persuade the Attorney General. Although the latter had merely approved
the form of words of the original reservation drafted by Fitzmaurice himself, he now
proved impossible to be swayed by Fitzmaurice's arguments in favour of withdrawal of
the reservation. The correspondence runs out effectively in June and it is only pressure
from Fitzmaurice to Selwyn Lloyd in October, with an apparently hostile judgement of

the I1CJ pending, which leads the two to "hurry" the assent of the Attorney General.

The two features of the developing argument which will be highlighted are
Fitzmaurice's complete about—turn on the legal quality of the original automatic
reservation and the continuing complete refusal to give any ground to the Japanese in
terms of the possible legal rights of the latter with respect to the testing and the
possibility that they pursue their claim before the ICJ. The latter factor was to lead to
the introduction of a "no retroactivity clause" when the automatic reservation was
withdrawn in November 1958, to ensure that the Japanese brought no legal claims with
respect to testing between April 1957 and November 1958. This decision was itself
almost immediately seen as a mistake, which led to a prolonging of the agony about
Britain's behaviour towards the ICJ, until the "no retroactivity clause" was itself

withdrawn in late 1963, at a time when a test ban had been agreed and there appeared

12 FO 371/136939 UN 1645/5 11 February 1 March 1958
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to be no risk at all of any Japanese litigation.

6. Fitzmaurice and Manningham Buller had agreed by June that they would remove the
subjective element in the reservation and confine the national security concept to
questions affecting nuclear experimentation and research. Fitzmaurice had wanted a
reservation to cover defense purposes, thereby avoiding a specific reference to nuclear
testing and Japan, but the Attorney General thought the ICJ might very well hold that
testing in the Pacific was offensive and not a defensive measure necessary for Britain's
national security. Hence they had agreed on specific reference to testing. However,
writing in September Fitzmaurice noted this approach was thought not acceptable
politically at the time (June) because there was talk of suspending all nuclear testing
and such a reservation might "stir up the waters at this juncture".13 Now it is all the
more necessary at least to do something, since a nuclear test suspension is expected at
the end of October, making the type of reservation envisaged all the more difficult. The
inability to resolve these considerations was to lead to the decision to withdraw the

reservation completely, but at the same time to insert a "no retroactivity clause".14

Japan itself accepted the jurisdiction of the ICJ on 15 September 1958, without
reservation subject only "on condition of reciprocity”. The effect of this was that after
one year Japan would be able to bring an action against Britain for any matter not
covered by a British reservation. When the national security reservation was completely
withdrawn Japan would be able, in Fitzamurice's view, to raise the question of the
legality of past tests. Hence "...if we withdraw the Reservation, (the national security
reservation), such withdrawal would have to be expressed as only operative in respect of

events occurring after the date of the withdrawal..."15

In other words the primary concern to remove the stain of the automatic reservation to
Britain's reputation as a country committed to supporting the ICJ was not to be an
occasion for giving Japan any opportunity to bring Britain before the ICJ. This is all the
more so because both Fitzmaurice and the Second Legal Adviser (Francis Vallet)
thought the Japanese had a rather good case that testing did violate the freedom of the

high seas.

13 FO 371/136940 UN1645/37A 4 September 1958, memorandum by Fitzamurice.
14 jbid 2 October 1958, letter of Fitzamurice to Mannigham Buller.

15 FO 371/136939 UN 1645/25 Fitzmaurice response to a minute of Mr Bentley, 22
October 1958.
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So, on the one hand, the advice to be submitted to the Cabinet would be that the
automatic reservation had been criticised in Britain so far as to cancel the professed
acceptance of the Court's compulsory jurisdiction. The reservation had been specifically
criticised by certain judges of the Court in the Norwegian Loans Case. The validity of
the reservation was likely to be questioned in the Interhandel Case actually before the
Court.26 In a letter to the Attorney General on 25 October 1958 Fitzmaurice added "for
your very confidential information" that the anticipated negative outcome in the case "is
based on a very broad hint given me by Sir H. Lauterpacht, ...which must, | think, be

taken seriously..."

On the other hand, in the very same letter Fitzmaurice remarks that Japan has now
accepted the compulsory jurisdiction of the Court and it can bring actions against the
UK after one year.

He goes on to refer to the Convention on the High Seas, in particular its Preamble,
supposed to be declaratory of customary law, and Article 2 of the convention. He refers
to the wording, that the freedoms of the High Seas should be exercised by all states
"...with reasonable regard to the interests of other states in their exercise of the freedom
of the high seas..." While Britain can argue that the very careful method of conducting
the tests and the safeguards taken protect Britain under that clause, a case to the
contrary could "be got on its legs so to speak...whether it actually succeeded in the long
run or not..." The High Seas Convention also envisages compulsory jurisdiction, thereby
rendering the more general automatic reservation of reduced importance.l” Hence
there is an obvious importance in having a "no retroactivity clause" to provide against

Japanese action.

7. The national security clause was withdrawn on 18 November 1958, with the proviso
of a "no retroactivity clause". The latter also quickly attracted very hostile public
attention. It can provide the context for a more detailed consideration of the claims and
arguments that the Japanese Government did address to the British. Eventually in
1963 the clause was withdrawn. There was a considerable delay that eventually only
came to an end because the risk of a Japanese action before the ICJ was taken to have
virtually disappeared. Throughout, the hesitation was due to the fear of Japanese

action. However, the anguishing about whether and how far to run the risk of a

16 FO 371/136940 Tel.8197, 18 November 1958.
17 FO 371/136940 UN1645/37B letter of 23 October 1958. For Vallet's views see the next
section.
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Japanese action had to be weighed against the awareness that the government had not

fully succeeded in restoring the reputation of Britain in the eyes of the general public.

Almost at once on 10 January 1959 the Spectator, already a protagonist against the
government's policy, launched an attack on the Government's new reservation of 18
November 1958, saying that the "no retroactivity clause" amounted to a deception of
Parliament and the public. The government had claimed the withdrawal of the
reservation amounted to a fundamental change of policy, when in fact the "no
retroactivity clause" left matters very much as they had been before. The phraseology

used was very convoluted. That is, a reservation was made with respect to:

"Disputes concerning any question relating to or arising out of events occurring
previous to the date of the present Declaration which had they been the subject of
proceedings brought before the International Court of Justice, before that date, would
have been excluded from its compulsory jurisdiction under the second part of the
Reservation numbered (v) in the previous United Kingdom Declaration dated April 18,
1957.."

Fitzmaurice worked out who had ghost—written the article in the Spectator and tried to
deal specifically with the criticism that the statement made to Parliament by the
government spokesman on 25 November 1958 had said merely that the offending
automatic reservation (any question in the opinion of the Government affecting national
security etc) was withdrawn, without warning about the "no retroactivity clause”. The
ministerial statement in the House of Commons had been a response to a question
"planted” by a government MP in order to put the government in a good light and was

actually misleading.18

Fitzmaurice tried to counter directly with the author of the Spectator article, (whom he
was sure was none of the leading British international law figures, not Judge
Lauterpacht, nor even Hartley Shawcross). There was no deception of Parliament,
whatever the exchanges in the House. Members of Parliament could read the White
Paper, with the full details, published within a few days of the government statement to
Parliament. He argued that "...it is | think generally assumed that unless the contrary
is stated, any steps taken to alter an existing situation relate to what is to happen in the

future, and not to what happened in the past....It is normally retroactivity and not the

18 FO 371/136940, UN 1645/41 and FO 371/145284, UN 1645/8.
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absence of it which is regarded as requiring special explanation." There might be a
question of deception if the intention had not been to publish the text of the Declaration
almost immediately, but anyway there was no wish to mislead. The idea was "...to get
out an announcement of the main fact at once and to follow it up as soon as possible
with the text of the Declaration..." These statements of Fitzmaurice are quite simply
contradicted by his own proposal of a response to another Parliamentary question
should one be provoked by the Spectator article. The Minister was instructed by him to
say, if there was a question, "Why was this withdrawal only made effective in respect of
future disputes ?" "Unless that had been done, the withdrawal would have had

retroactive effect..."1°

In fact the discussions between the Legal Adviser and the Attorney General over the "no
retroactivity clause" show well how important it was for the Government to continue to
protect itself against Japan, indeed the whole point of the original reservation. The
Attorney General thought that, given the threat of a negative finding of the ICJ in the
pending Interhandel Case... "it would be better for us if we have simply withdrawn the
present reservation (since it would be of no effect) and run the risk of any proceedings in

relation to past tests..."

However, the Legal Adviser was anxious not to encourage Japan in believing that
Britain would consider there were any reasons in the past or the future that would
justify the ICJ in deciding for the illegality of nuclear tests. A "no retroactivity clause"
specifically in respect of past tests would imply that future tests might be attacked. It
would imply that Britain was prepared to submit to the jurisdiction for future testing. If
the whole reservation was withdrawn, Britain could say this was effective only from the
date of it and did not relate to any matter having occurred before that date. So
Fitzmaurice concluded that the best way to achieve the desired object, exclusion of
Japanese litigation about nuclear testing, was to introduce the "no retroactivity clause"
which, as before, without specific reference to nuclear testing, kept the offending
automatic reservation in existence for the period in which the testing had occurred, viz
April 1957-November 1958.20

These deliberations of Fitzmaurice have to be seen against the background that the

19 FO 371/145284 UN 1645/8.
20 FO 371/136940 UN1645/37C letters of 30 October 1958 and 4 November 1958 from
Manningham Buller and Fitzmaurice.
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legal view within the Foreign Office was that Britain's conduct in holding the tests was
indefensible. The Japanese Foreign Ministry submitted a Note Verbale on 31 January
1958 effectively for the cost to Japanese merchant vessels and fishing vessels that had
to make detours because of the closing of high seas. In April 1958 Vallet gave the legal
advice that it would be difficult to justify causing a diversion from recognised sea routes
nor should fishing vessels have to give up habitual fishing grounds. However, payment
would be made ex gratia and a not ungenerous lump sum would enable Britain to "...
avoid detailed discussion of particular claims on the basis of any principles or criteria.

In this way we may avoid establishing unfortunate precedents..."21

In September 1958 Vallet repeated his opinion much more categorically:

"There are no exact precedents for the nuclear tests conducted by the UK and USA over
the high seas which give accurate guidance on the legal rules to be applied. It is,
however, clear that there is no right to close areas of the high seas. While we have not
purported to close such areas and, therefore, it could perhaps be argued that we have
not unlawfully interfered with shipping, this is not a legal argument on which we wish
to rely for the purpose of refusing compensation because, in the case of some future test,
it might encourage the foolhardy to enter the danger zone and cause serious
embarassment. In any case, the legal argument would not be watertight because it
might well be maintained that, whatever the form of the warning, in the circumstances
the risk of entering the zone was not one that could be reasonably run and, therefore ,

that the effect was substantially the same as closing large areas of the high seas..."22

8. The last stage in the story is just before Fitzmaurice left the Foreign Office for the
ICJ at the end of 1960. On 28 October 1960 he asked to have the papers as soon as
possible "...about getting rid of the last vestige of our own "automatic" reservation, a
matter held up pending conclusion of our agreement with the Japanese about
compensating them for damages caused by our nuclear testing. This is now concluded |
believe..." The response (from Mr Uffen) was also to describe the matter as one of
"ending "our" automatic reservation." However, it emerged that the issue of an ex gratia
payment had not been resolved and it was reiterated that consistent policy, following
Vallet's advice, was that "...it seems unwise to withdraw our reservation before the

Japanese are committed to accept the offer we shall make, and thereby leave it open to

21 FO 371/135573 ZE 212/40 Vallet minute of 8 April 1958.
22 FO 371/135576 ZE 212/103 Vallet minute of 11 September 1958.
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them to take us to the International Court and argue that our nuclear tests in the
Pacific were illegal. To avoid this risk, relatively slight though it is, | suggest that slight

further delay is justifiable..."23

By February 1961 it was recognised that there was a further serious problem. The
Americans were refusing to consider a similar Japanese claim to them, on the ground
that recognition of such a claim would lead to an awkward precedent. Vallet's response
was to favour going ahead and withdrawing the reservation in any case in the next
months. However, by April the British had decided to bow to American pressure and not
make any offer to the Japanese unless they themselves raised the matter again. Again
the Foreign Office continued to agonize about the difficulty of reconciling British and
American views on payments to the Japanese and the fact, taken to be recognized by all,
including Fitzmaurice, that the "no retroactivity clause", introduced to prevent
Japanese claims, seriously weakened Britain' position vis a vis the International Court.
If the Japanese do approach Britain again, one view was that Britain would have to
consider making an offer. "If, meanwhile, we withdraw the "no—retroactivity clause" we
expose ourselves to the theoretical risk of an action by the Japanese Government..."
Another view was that the Americans felt too strongly about the issue to be ignored.
This was, apparently, because of a row with the Japanese over the "Fukuryu Marus".24
Indeed so uncertain were the British as to how to proceed or to judge either the
Japanese or the Americans, that a final minute expressed the fear that a Japan which
swung to a neutralist position might well be tempted to go to the Court. Given such
dangers the Americans should be pressed much harder to explain why they will not
accommodate the Japanese.2> With these exchanges the prospect of action of any kind

seems to run into the sand for a whole two years.

In January 1963 the Canadians called for a Commonwealth initiative to accept
unconditionally the compulsory jurisdiction of the ICJ. A British reaction was that this
went too far. However, one might consider the withdrawal of what was called the
reservation concerning the nuclear tests of 1957.26 Until July there were no further
developments. At that point it was speculated that the test ban treaty would leave the

Japanese less interested in establishing precedents over claims for tests. It had only

23 FO 371/153563 UN1645/109 minutes from Uffen and Brooke Turner to Fitzmaurice 7
and 11 November 1960.

24 ibid, minutes by Shepard and Hainsworth, 4 and 10 May 1961.

25 jbid, minute of Burges Watson, 13 July 1961.

26 FO 371/172622 UN 1647/1 minute by Miers, 30 January 1963.
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been intended to offer one fifth of what the Japanese asked (£11,000 instead of
£52,000) and to offer this now might appear mean, while it might appear just as mean
of the Japanese to go to Court for the rest, if Britain removed its reservation. The
solution was seen as offering the Japanese the lesser sum if they approached the British,
but not to allow this to delay any further the withdrawal of the reservation. The
compelling reason for the latter course was that it had been agreed at the beginning of
1961 that: "The reason for the withdrawal of this reservation was that it went a long
way towards making nonsense of our previous withdrawal of our "automatic
reservation" against which so much criticism had been directed..."2?” Consistent with
British policy throughout, the primary consideration behind "the withdrawal of one or
more of our reservations" was that it added weight to "... our policy to urge more use of
the International Court..."28

Following Vallet's advice a final memorandum was prepared in November 1963 to
coincide with the meeting of the UN General Assembly. It stated that the broad
formulation of the 1958 reservation had been to conceal its real purpose. The
reservation provoked criticism as going a long way towards destroying the effect of
abandoning the original reservation "...the real purpose of which was similarly to
protect ourselves against claims arising out of nuclear testing." The 1958 reservation is
therefore open to all the objections to that of 1957: doubtful validity, a negative
reciprocity and defeating the policy of upholding the rule of the law. The latter principle

should only give way to reservations of "...matters of vital interest..."

This last point shows the ambiguity of the British position until the end. The British
had not tried to resolve the compensation issue with the Japanese because of American
opposition. Six years had past since the tests and the Japanese appeared to have given
up hope of bringing a bilateral claim. If they did they could be offered the ex gratia
payment, which would make it look as if recourse to the Court by the Japanese was
merely a way of trying to increase the offer of compensation. So fear of Japanese ICJ
recourse was definitely no longer a consideration. The difference between November
1963 and late 1961 was that, then,

"...in view of the possibility at that time that we might be driven to resume nuclear

27 jbid, minute by Miers 31 December 1962, and Gibbs, 26 July 1963.
28 ibid, The Legl Adviser, Vallet, 2 January 1963.
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testing, the moment was not propitious for the removal of the reservation. ...With the
conclusion of a partial Test Ban Treaty, the objection raised in 1961...has lost all
validity....In this we and other Western countries have an opportunity...to resist

Communist attacks upon existing concepts of international law..."2%

9. Conclusion This presentation attempts to take further some of the basic themes of
critical international legal studies by going beyond doctrinal argument about
supposedly necessary structures of law or legal argument. It does appear that the
authority of international law, and particularly the rule of law in the settlement of
disputes, carries great weight within government and foreign policy institutions in
Britain. However, debate is very much a function of the continuing self—construction of
British identity, of which adherence to the rule of law is one aspect. A cultural
anthropology of approaches to law and diplomacy also reveals a strong tendency to wish
to avoid open conflict through the concealing of intentions even in matters of a purely
technical legal character. An equally strong feature of the anthropology of British
institutional reasoning is to see decision—making as an attempt to leave open policy
contradictions and to procrastinate until time allows the contradictions to resolve

themselves as happened in this eventuality.

It is difficult to resist the overall impression that law is dominated by the political in the
very specific sense that national interest dominates. This does not cloud the technical
legal competence of officials within the British administration. They are perfectly aware
of the force of arguments against their interests. Within the administration they may
themselves employ these arguments at the very same time as they use opposing
arguments which they do not feel to carry any real weight against opponents outside
the administration. This does very much provide grounds for arguing against some
versions of critical legal studies that legal reasoning, as a branch of ethical reasoning,
has a definite objective character, which is merely distorted by institutional pressures
and interests, themselves primarily of a cultural character. It follows, therefore, that
there is no a priori, or epistemic difficulty in the way of legal and related officials
asserting the integrity of their own competences against institutional pressures and
prejudices, provided that they do not themselves quite simply share the prejudices and

join in applying the pressures.

29 jbid, minute by Wearing, 7 November 1963.
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